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PREFACE . 

This  paper  is  a  study  of  the  doctrine  of  immun- 
ity of  the  s^tate  from  suit  -  the  questions  of  publio  law 
involved,  especially  in  relation  to  suits  against  puhlic 
officers.   It  does  not  include  a  study  of  the  extent  to 
which  the  state  has  heen  made  suable  -  suits  between  States 
under  the  Constitution  of  the  United  States,  or  suits  a- 
gainst  the  state  allowed  by  law,  as  in  the  Court  of  Claims; 
nor  of  the  principles  of  law  governing  cases  where  the  state 
is  suable.   The  determination  of  the  philosophical  basis 
of  the  responsibility  of  the  state  is  likewise  beyond  the 
scope  of  this  paper. 

This  study  is  based  mainly  on  the  cases  decided 
by  the  Supreme  Court  of  the  United  States,  both  because  of 
their  greater  importance,  and  because  it  is  the  only  court 
before  which  has  come  any  considerable  number  or  variety 
of  cases.    If  the  criticism  of  some  of  the  decisions 
seems  too  free  on  the  part  ©-""the  i|Bir/t«r  .  trust  it  will  bo 
pardoned;  for  it  is  not  inconsistent  with  the  most  profound 
respect  for  the  court. 

For  convenience,  the  use  of  the  word  state  in 


the  generic  sense,  and  the  use  of  the  word  State  as  ap- 
plied to  the  State  of  the  United  States,  will  be  distin- 
guished thus  throughout.   Wherever  the  term  Supreme  Court 
is  used  without  other  designation,  it  will  refer  to  the 
Supreme  Court  of  the  United  States. 

I  g!ladly  embrace  this  opportunity  of  expressing 
my  grateful  obligation  to  Professor  Willoughby,  head  of 
the  Department  of  Political  Science.    It  is  to  his  broad 
grasp  and  clear  exposition  of  constitutional  law  that  I 
owe  my  great  interest  in  the  subject. 


-oOo- 


TABLE  OF  CONTENTS. 


PART   I. 
SUITS  AGAIIIST    TIE  STATS. 

CHAP.      I.      THE   GEIEJRAL    DOCTRIITE. 

Its  foundation. 

In  interioational  law. 

CHAP.  II.   RECEPTION  OF  THE  DOCTREIE  IH  THE  lUITED  STATES. 

CHAP.  III.  PRINCIPLES  OF  THE  CONSTITUTION  OF  THE  UNITED 
STATES  GOVERNING  SUITS  AGAINST  STATES. 

The  Eleventh  Amendment  and  suits  between 
States. 

Consent  of  State  and  jurisdiction  of 
federal  courts. 

Restriction  of  consent  to  State  courts. 

Withdrawal  of  consent  and  impairment  of 
the  obligation  of  contracts. 

CHAP.  IV.   PRINCn-'LES  OF  GENERAL  I*A'.7. 

Actions  that  are  suits  against  the  State. 

Actions  that  are  not  suits  against  the 
State. 

Consent  to  be  sued  -  how  given. 

Control  of  proceedings  in  case  of  consent, 


PART   II. 
SUITS  AGAINST   PUBLIC  OLTICERS, 


CHAP.      I.      TIIE   PRINCIPLE  OF   LIABILITY   IN  TORT. 

CHAP.    II.      lif JUNCTION  AGAINST   TORT. 

CHAP.  III.  RECOVERY  OF  PROPERTY  IN  THE  POSSESSION  OF  PUBLIC 
OFFICERS. 

CHAP.  IV.   HAIEIAMUS  AKD   ANALOGOUS  REMEDY  IN  EQUITY. 

CHAP.  V.    EXTENSION  OF  THE  PRINCIPLE   OF  EQUITABLE  RELIEF 
AGAINST  WRONGFUL  ACTS. 

CHAP.  VI.   EX  PARTE  YOUNG. 

CHAP.  VII  .FEDERAL  QUESTION  -  "^VHEN  nr70LVED  IN  SUITS  AGAINST 
STATE  OFFICERS. 

CHAP. VIII.  THE  RELa.TIOK  OF  THE  STATE  TO  SUITS  AGAINST  ITS 
OFFICERS. 


-oOo- 


PART   I. 
SUITS  AGAINST  THE  STATE. 


CHAPTER  I. 
THE  GENERAL  DOCTRIHE 

Its  foundation. 

As  stated  by   Justice  Miller,    in  U.    S.   v.    Lee,      of 
the  doctrine  that  the   sovereign  power  may  not  he   sued  with- 
out its   consent:      "In  this,   as   in  most  other  cases  of  like 
character,    it  will  he   found  tlaat   the  doctrine   is  derived 
from  the  laws  and  practices  of  our  English  ancestors."   In 
the  same  case,    J;:ifitice  Miller  said:      "While   it   is  beyond 
question  that,    from  the   time    of  Edward  I  until  now,    the 
King  was  not   suable  in  the   courts  of  "that  country  except 
where  his  consent  had  been  given  on  petition  of  right,    it 
is  a  matter  of  great  uncertainty  indie ther  prior  to  that  time 
he  was  not  suable  in  his  own  courts  and  in  his  kingly  char- 
acter as  other  persons  were."        Justice  Gray  reasoned,   how- 
ever:   "It  can  hardly  be  believed  that  the  subject  could  have 
a  writ  as  of  course  against  the  King,   when  he  was  dependent 
on  the  King's   favor   for  the  right   to  sue  a  fellow  subject."^ 
Certainly,    it  would  have   been  a   strange  proceeding  for  judges. 


1.  106  U.    S.    196. 

2.  Briggs  V.   Light-boats   11  Allen  151.    169. 
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acting  for  the  king  as  his  personal  agents,  to  have  attenpt- 
ed  to  hale  him  into  court  against  his  will.   The  principle 
of  Ronan  law  that  "the  will  of  the  prince  is  law",  though 
never  adopted  in  England,  influenced  the  judges  to  some  ex- 
tent, and  served  to  give  color  to  the  immunity  of  the  king. 
Later,  the  position  of  the  courts  became  established,  abso- 
lutism was  definitely  negatived  by  the  rise  of  constitution- 
al monarchy,  and  the  king  in  his  public  capacity  became  dif- 
ferentiated from  the  king  in  his  private  capacity.  The 
reason  stated  above  then  no  longer  applied  to  suits  against 
him  in  his  private  character;  and  his  immunity  in  this  re- 
spect is  simply  a  historical  persistence.   The  same  reason 
continued,  on  the  other  hand,  for  the  iraraujiity  of  the  Crown 
as  the  personification  of  the  English  state.   It  is  the 
ground  upon  Tftiich  Justice  IJiller  rested  the  doctrine  of  the 
non- suability  of  the  state;  "It  seems  most  probable  that  it 
has  been  adopted  in  our  coxirts  as  a  part  of  the  general  doc- 
trine of  publicists  that  the  supreme  power  in  every  state, 
iKftierevcr  it  may  reside,  shall  not  be  compelled,  by  process 
of  courts  of  its  own  creation,  to  defend  itself  in  those 
courts."    And  it  Is  this  ground  -  namely,  that  a  court, 
the  agent  of  the  state,  cannot  siibject  its  creator  to  its 


1.  For  a  tendency,  however,  to  accord  a  similar  immunity 
to  the  President  of  the  United  States,  as  a  matter  of 

public  policy  in  the  case  of  the  chief  executive,  see 
aoodnow:   Admin.  Law  of  the  U.S.,  pp.  91,  435. 

2.  U.  S.  V.  Lee,  106  U.  S.  196. 
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JuriBdlction  -  that  is  here  adopted,  as  the  most  obvious 
and  sensible  explanation. 

Aooeptance  of  this  foxmdation  of  the  doctrine  does 
not  prevent  the  recognition  of  other  reasons  in  Justifica- 
tion.  The  courts  commonly  dwell  upon  the  public  policy 
and  practical  utility  of  the  exemption.   Justice  Gray  ex- 
pressed this  view  admirably:   "The  broader  reason  is,  that 
it  would  be  inconsistent  with  the  very  idea  of  supreme 
executive  power,  and  would  endanger  the  performance  of  the 
public  duties  of  the  sovereign, to  subject  him  to  repeated 
suits  as  a  matter  of  right,  at  the  will  of  any  citizen,  and 
to  submit  to  the  judicial  tribunals  the  control  and  dispo- 
sition of  his  public  property,  his  instruments  and  means  of 
carrying  on  his  government  in  war  and  in  peace,  and  the 
money  in  his  treasury."^ 

Another  view  of  the  exemption,  resting  upon  the 
eminent  authority  of  Justice  Holmes  is  this:   "A  sovereign 
is  exempt  from  suit,  not  because  of  any  formal  conception 
or  obsolete  theory,  but  on  the  logical  and  practical  groxind 
that  there  can  be  no  legal  right  as  against  the  authority 
tl-Bt  makes  the  law  on  vdiich  the  right  depends. "2  This  af- 
fords a  basis  for  the  extension  of  the  exemption  to  the 
Territory  of  Hawaii:  "As  the  ground  is  thus  logical  and 


1.  Briggs  V.  Light-boats  11  Allen  157,  162. 

2.  Kawanakao  v.  Polybank  205  U.  S.  349. 
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practical,   the  doc'rine   is   not  confined  to  powers   that  are 
sovereifrn  in  the   full    sense  of  Juridical  theory,   but  nat- 
urally is  extended   to  those  that,    in  actual  administration, 
originate  and  change   at  their  will  the  law  of  contract  and 
property,   from  which   persons  witliin  the   jurisdiction  derive 
their  rights.      A   suit  presupposes  that   the   defendants  are 
subject  to   the  law  invoked.        Df  course,    it   can  not  be 
maintained  unless  they  are  so.     But  that  is  not  the  case 
with  a  territory  of  the  United  States,   because  the  terri- 
tory itself  is  the   fountain   from  vfltiich  rights  ordinarily 
flow." 

Now,   this  view  of  Justice  Holmes  is  not  necessary 
to  the   decision.      The   reason  of  public  policy  might  well  be 
held  to   extend   to   a  government   exercising  such  broad  po7?ers 
as  the   Territory  of  Hawaii.        Or,    the  viev/  might  be   taken  - 
which  I  think  Is  the  proper  view  of  all   local  governments  - 
that  the   Territory  simply  stands  for  its  purposes  in  the 
stead  of  the   superior   government,    and  is   therefore   entitled 
to  the  same   immunity  from  suit;    an  immunity  which  the  Terri- 
tory,   not  being  made  a  mere  municipal  corporation,   has  not 
lost.        Nor  do   I  think  that  the  viev/   of  Justice  Holmes   is 
sound.      His   statement   that   "A  suit  presupposes   that  the  de- 
fendants are   subject  to   the   law  invoked"    is   contrary   to  the 
position  towards  which   he   inclined  in  Missouri   v.    Illinois-^, 
and  which  Justice  Brewer  adopted  in  Kansas  v.   Coloredo?  that 


1.  200  U.    S.    496. 

2.  206   U.    S.    46. 
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in  the  main  there  is  no  law  governing  the  Stateo  in  relation 
to  each  otlier,  and  that  the  Supreme  Court  must  build  up  what 
Justice  Brewer  called  an  "interstate  common  lav/".   Law  is 
necessary  for  jurisdiction;  but,  having  jurisdiction,  it  is 
the  fun G  ion  of  a  court  to  administer  justice,  according  to 
law  ir  any  law  is  applicable,  but  to  administer  justice  at 
all  events.   If  no  law  is  applicable,  the  court  should,  in 
the  language  of  Justice  Holmes,  "be  governed  by  rules  explic- 
itly or  implicitly  recognized"  in  the  relations  of  the  par- 
ties.  The  state,  in  its  relations  to  individuals, may  be 
considered  as  acting  with  reference  to  the  ordinary  princi- 
ples of  law.   Certain  it  is,  that  the  courts  are  constantly 
applying  to  cases  between  the  state  and  individuals,  with 
certain  modifications,  the  ordinary  principles  of  law.  And 
this  is  true,  not  only  in  the  matter  of  contracts,  but  even 
in  such  cases  as  "The  Sirer."  7  Wall.  152,  and  "The  Davis" 
10  Wall.  15,  in  which  maritime  liens  were  held  to  attach  to 
property  of  the  United  States  just  as  much  as  to  property  of 
individxials. 

In  intorr^tional  law. 

The  discussion  thus  far  has  related  to  the  immunity 
of  the  state  from  suit  in  its  own  court: .  the  immunity  in 
the  courts  of  another  state  must,  of  course,  rest  upon  a 
different  basis.   It  is  foiaided  upon  the  international  comity 
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according  to  wl\ich,  in  the  language  of  Chief  Juatice  iaarshall, 
"all  sovereigns  have  consented  to  a  relaxation,  in  practice, 
in  cases  under  certain  peculiar  circumstances,  of  that  abso- 
lute and  complete  jurisdiction  within  their  respective  ter- 
ritories which  sovereignty  confers"-'-,  in  favor  of  other  sov- 
ereigns. 

The  extent  of  the  exemption  depends  upon  the  point 
of  view.   Sir  Robert  Phillimore,  in  the  case  of  "The  Char- 
kieh"  42  L.  J.  Adn.  17,  stated  the  principle  to  be  that  the 
sovereign  "is  personally  exempt  from  all  process  in  a  civil 
cause,  and  from  any  action  which  renders  such  service  neces- 
sary".  An  admiralty  proceeding  in  rem  does  not  require  such 
service.   The  exemption  of  property  of  a  foreign  sovereign 
from  such  an  action  he  rested,  therefore, not  upon  the  immunity 
from  suit,  but  separately  upon  the  same  "object  of  inter- 
national law"  as  sustains  the  personal  immiinity  from  suit, 
"to  substitute  negotiations  between  governments  #  #   for 
the  ordinary  use  of  courts  of  justice  in  cases  where  such 
use  v/ould  lessen  the  dignity  or  embarrass  the  functions  of 
the  representatives  of  a  frreign  state."   He  limited  the 
exemption,  accordingly,  to  cases  where  the  res  "can  in  any 
fair  sense  be  said  to  be  connected  with  the  jus  coronae  of 
the  sovereign";  though  he  doubted  but  what,  even  in  the  case 
of  a  public  war  vessel,  a  proceeding  in  rem  may  be  maintained 


1.   "The  Exchange"  7  Crane ii  116. 
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whore  a  raaritine  lien  is  given  jus  gentium.   A  similar  view- 
tliat  certain  classes  of  property  devoted  to  religious  or 
public  purposes  are  exempt  from  liens,  but  that  wl^re  such 
lien  exists  it  may  be  enforced  in  rem  -  is  indicated  in  the 
opinion  of  Justice  Story  in  U.  S.  v.  Wilder  3  Sumnor  308. 
Chief  Justice  Waite,  also,  in  "The  Fidelity"  16  Blatchf.  569, 
took  the  view  that  the  exemption  of  public  vessels  from  ad- 
miralty STiits  in  rem  arises  not  out  of  a  want  of  power  to 
sue  the  public  owner,  but  out  of  a  want  of  liability  on  the 
part  of  the  vessel.   All  of  these  expressions,  it  may  be 
said,  are  purely  obiter. 

The  position  of  Sir  Robert  Phillimore  was  repudiated 
by  the  Court  of  Appeals,  in  "The  Parleraent  Beige"  5  Prob . 
Div.  197,  reversing  his  decision  refusing  exemj^tion  to  a 
vessel,  the  public  pcroperty  of  Belgium, used  for  the  mails, 
incidentally  engaged  in  ordinary  carrying  trade.  The  court 
criticized  his  "intimation  of  an  opinion,  not  yet  conclusive- 
ly formed,  that  proceedings  in  rem  are  a  legal  procedure 
solely  against  property,  and  not  directly  or  indirectly 
against  the  owner  of  the  property";  and  regarded  a  libel  in 
rem  as  an  indirect  way  of  impleading  the  owner,  the  result 
of  admiralty  necessity.   "To  implead  an  independent  sovereign 
in  such  a  way  is  to  call  upon  him  to  sacrifice  either  his 
property  or  his  independence.   To  place  him  in  that  position 
is  a  breach  of  the  principle  upon  TAftiich  his  immxuaity  from 
jurisdiction  rests."    The  same  view  of  a  libel  in  rem  was 


-8- 


taken  by  the  Judicial  Committee  of  the  Privy  Council  in 
Young  V.  S.  S.  Scotia  89  L.  T.  374,  in  which  it  was  hold 
that  a  lien  for  salvage  could  not  be  enforced  against  a 
ferry-boat,  the  property  of  the  Crowzi,  destined  for  service 
in  the  operation  of  a  government  railway  in  Canada.   "7/here 
you  are  dealing  with  an  action  in  rem  for  salvage,  the  par- 
ticular form  of  proced'Ore  which  is  adopted  in  the  seizure 
of  the  vessel  is  only  one  mode  of  impleading  the  owner." 
In  "The  Jassy"  (1906)  75  L.  J.  (N.S.)  P.D.  ^.  Adm.  Div.  93, 
a  vessel  o\7ned  under  similar  conditions  by  the  Roumanian 
government  was  held  exempt.   In  Kason  v.  Intercolonial  Hy. 
of  Canada  83  N«  E.  816,  the  Supreme  Court  of  :Jassachusetts 
dismissed  for  want  of  jurisdiction  a  suit  by  trustee  process 
for  a  tort  against  the  Intercolonial  Rail'.vay,  unincorporated, 
the  property  of  the  Crown. 

The  better  view,  then,  of  the  principle  governing 
the  immunity  of  a  state  from  suit  in  the  courts  of  another 
state,  is  that  no  state  will  subject  another  state  to  its 
territorial  jurisdiction;  so  that  the  immunity  extends,  not 
only  to  actions  requiring  personal  process,  but  also  to  ac- 
tions in  rem  against  the  property  of  the  state. 


CHAPTER  II. 
RECEPTION  OF  THE  DOCTRINE  IN  THE  UNITED  STATES. 


In  Chisolm  v.  Georgia,  some  doubt  was  expressed  as 
to  the  applicability  of  the  doctrine  of  non-suability  of 
the  state  in  a  republic.   Justice  7/ilson  limited  the  doc- 
trine to  autocratic  sovereigns.   In  the  United  States,  ac- 
cording to  his  viev7,  the  people  are  sovereign;  they  have  not 
delegated  all  their  powers  to  the  State  governments;  hence 
these  governments  -  or,  regarded  as  artificial  persons,  the 
States  -  are  not  sovereign  in  this  sense.   This  reasoning 
applies  as  much  to  the  United  States  as  to  a  State;  though 
Justice  Wilson  did  not  expressly  say  that  the  United  States 
is  liable  to  suit.   Doubtless  he  would  have  found  soiri'^ 
ground  of  distinction.   Chief  Justice  Jay  adopted  p  differ- 
ent line  of  reasoning.   ImiTiunity  from  suit,  he  said,  nat- 
urally attached  to  a  feudal  sovereign  as  the  sole  fountain 
of  justice;  but  Ti^ere  the  citizens  are  equal  and  are  Joint- 
tenants  of  the  sovereignty,  there  is  no  reason  why  one 
citizen  may  not  sue  the  rest.   He  saw  no  more  difficulty 
in  a  suit  against  the  50,000  citizens  of  Delaware,  t}mn 
against  the  40,000  of  the  City  of  Philadelphia.   The  lia- 
bility of  the  United  States  to  suit  he  doubted  simply  on 
the  practical  ground  that  the  courts  of  the  United  States 
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could  not  rely  on  the  executive  arm  of  the  government  in 
such  case  to  support  their  proceedings  and  judgments. 

Manifestly,  these  views  are  based  on  false  politi- 
cal theories.   And  the  doctrine  of  non-suability  of  the 
state  was  early  established  in  American  law.   It  was  accepted 
by  all  in  the  discussions  in  convention  over  the  clause  in 
the  Constitution  extending  the  Judicial  power  of  the  United 
States  to  "controversies  between  a  State  and  the  citizens 
of  another  State".   It  was  no  doubt  clinched  by  the  storm 
of  protest  raised  by  Chisholm  v.  Georgia.   No  State  court 
has  seriously  questioned  it.  And  in  Cohens  v.  Virginia 
5  Wheat.  38E,  in  which,  according  to  Justice  Miller,  the 
general  doctrine  was  first  recognized  by  the  Supreme  Court, 
it  was  taken  for  granted. 

A  different  question  is  whether,  in  our  federal 
system,  the  United  States  and  the  States,  respectively,  are 
entitled  to  immunity  from  the  jurisdiction  of  the  courts  of 
the  other.   The  State  courts  have  never  denied  the  iramtLn- 
ity  of  the  United  States.  And,  as  mig]it  be  expect*^ d.  the 
Supreme  Court  will  enforce  this  inmunity,  as  in  Stanley  v. 
Schwalby  162  U.  S.  255  ,  by  reversing  the  action  of  a  State 
court. 2  This  action  is  abundantly  justified  on  the  ground 
of  the  supremacy  of  the  federal  government,  or  of  an  implied 


1.  In  this  case,  the  Texas  court  considered  that  the  United 
States  had  waived  its  immunity.   The  Supreme  Court  held 
contra. 

2.  See  also  Carr  v.  U.  S.  98  U.  S.  433. 
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principle  of  our  federal  system,  as  in  the  matter  of 
exemption  of  federal  and  State  governmental  agencies,  re- 
spectively, from  taxation  by  the  other. 

The  question  of  the  liability  of  a  State  to  suit 
in  a  court  of  the  United  States  arose  upon  a  construction 
of  the  provision  of  Article  III  of  the  Constitution,  that 
"The  judicial  power  of  the  United  States  shall  extend  #  # 
to  controversies  §     #  between  a  State  and  citizens  of 
another  State".   In  August  terra,  1791,  Alexander  Chisholm, 
a  citizen  of  South  Carolina, brought  action  of  assumpsit  in 
the  Supreme  Court  against  the  State  of  Georgia.-^  On  July  11, 
1792,  the  marshall  for  the  District  of  Georgia  made  return 
of  service  on  the  Grovernor  and  Attorney  General  of  Georgia. 
On  AU;gust  11th,  Attorney  General  Randolph,  counsel  for 
plaintiff,  moved:   "That  unless  the  State  of  Georgia  shall, 
after  reasonable  previous  notice  of  this  motion,  cause  an 
appearance  to  be  entered  in  behalf  of  the  said  State,  on 
the  fourth  day  of  the  next  terra,  or  shall  then  Sliow  cause 
to  the  contrary.  Judgment  sliall  be  entered  against  the  said 
State,  and  a  writ  of  enquiry  of  damages  be  awarded."  But, 
to  avoid  every  appearance  of  precipitancy,  and  to  give  the 
State  time  to  deliberate  on  the  measures  she  ought  to  adopt. 


1.   2  Dallas  419. 

Similar  cases  brought  about  the  same  time  -  Van  Stophorst 
V.  IJd.  2  Dall.  401,  Oswald  Admr.  v.  State  of  N.  Y.  2  Dall. 
401.   2  Dall.  415. 
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on  motion  of  IJr.  Randolph  it  was  ordered  by  the  Court  that 
the  consideration  of  the  motion  be  postponed  to  the  next 
term.   Llessrs.  Ingersoll  and  Dallas  presented  a  written 
remonstrance  and  petition  on  behalf  of  Georgia  against  the 
exercise  of  jurisdiction  in  the  cause;   but,  in  consequence 
of  positive  instructions,  they  declined  taking  any  part  in 
argument.   The  case  was  submitted  on  February  5,  1793,  on 
the  argument  of  Llr.  Randolph  alone.   On  February  18th,  the 
decision  of  the  court  was  handed  down  on  the  great  question 
whether  a  State  might  be  involxmtarily  impleaded  in  a  fed- 
eral court.   Four  justices  -  John  Jay,  Chief  Justice,  of 
New  York;  John  Blair,  of  Virginia;  William  Gushing,  of 
Massachusetts;  and  James  V/ilson,  of  Penn^lvania  -  joined 
to  hold  the  State  liable.   James  Iredell,  of  Uorth  Caro- 
lina, alone  dissented. 

The  main  stand  of  the  majority  was  upon  the  letter 
of  the  Constitution.   As  Llr.  Randolph  argued,  conceding, 
as  he  did,  the  sovereignty  of  the  States,  if  the  Constitu- 
tion provided  for  jurisdiction  over  them  by  the  federal 
courts,  that  was  simply  one  of  many  diminutions  of  sover- 
eignty.  On  the  other  hand,  the  provision  might  be  construed 
In  the  light  of  established  principles,  as  the  grant  of 
judicial  power  has  been  construed  in  other  respects.  ^ 


1.   Cherokee  liation  v.  Georgia  5  Pet.  1.   Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  S.  265. 
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The  courts  of  the  United  States  are  courte  of  limited 
jurisdiction;  and  if  the  Judicial  power  had  not  been  ex- 
tended to  cases  in  which  a  State  should  be  a  party,  no  jur- 
isdiction could  have  been  entertained  in  such  cases  even 
with  the  consent  of  the  State. -^   The  provision  covering 
such  cases  might  well  be  construed  as  conferring  juris- 
diction subject  to  the  established  doctrine  that  a  state 
cannot  be  sued  without  its  consent.   Justice  Iredell  was 
strongly  of  opinion  that  the  Constitution  was  to  be  con- 
strued "as  intending  merely  a  transfer  of  Jurisdiction  from 
one  tribunal  to  another."   And  this  view  was  adopted  by 
Justice  Bradley,  speaking  for  the  court  in  Hans  v.  La.  134 
U.  S.  1:   "The  truth  is  that  the  cognizance  of  suits  and 
actions  unknown  to  the  law,  and  forbidden  by  the  law,  was 
not  contemplated  by  the  Constitution  when  establishing  the 
Judicial  power  of  the  United  States  #   #  .   The  suability 
of  a  state  without  its  consent  was  a  thing  unknown  to  the 
law." 

Which  construction  was  proper  ought  to  have  been 
determined  upon  two  considerations:-  the  spirit  of  the 
Constitution,  and  the  intention  of  those  who  adopted  it. 
Justice  Wilson  and  Attorney  General  Randolph,  the  master 
minds  on  their  side,  were  strongly  convinced  of  the  neces- 
sity of  allowing  suits  against  the  States  in  the  courts  of 

1.  Postal  Tel.  Co.  v.  Alabama  155  U.  S.  482. 
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the  United  States  on  federal  grounds  '-  the  maintenance  of 
harmony,  and  the  enforcement  of  constitutional  limitations. -'■ 
Naturally,  with  such  political  views,  they  held  that  the 
spirit  of  the  Constitution  demanded  a  literal  construction. 
Justice  Iredell  differed  even  upon  the  question  of  policy. 
The  other  consideration  -  the  actual  intention  upon  the 
particular  point  oi  tiioso  who  adopted  the  Constitution  - 
was  completely  ig7iored.   In  the  main,  the  provision  seems 
to  have  been  overlooked  in  the  State  conventions.   But  where 
its  significance  was  appreciated,  it  was  made  the  subject 
of  violent  attacks  by  the  opponents  of  the  Constitution, 
attacks  that  were  successfully  met  only  by  the  solemn 
assurances  of  its  friends  -  Hamilton,  Lladison,  Marshall  - 
that  such  an  xmheard  of  thing  as  a  suit  by  an  individual 
against  a  State  was  never  contemplated.    Certainly,  it 
may  be  taken  for  granted  that  the  Constitution  could  never 
have  been  adopted  if  it  had  been  understood  to  contain  the 
doctrine  of  Chisholm  v.  Georgia.   The  action  of  the  court 
was  regarded  as  the  Imposition  of  personal  political  views. 
It  was  met  by  a  storm  of  protest  throughout  the  country,  and 
the  reversal  of  the  action  by  the  Eleventh  Amendment. 2 


1.  Randolph  had  expressed  similar  views  in  the  Virginia  Con- 
vention. Wilson  was  probably  responsible  for  the  pro- 
vision in  question. 

For  a  collection  of  the  historical  facts  upon  the  pro- 
vision of  the  judiciary  article,  upon  Chisholm  v.  Ga., 
and  upon  the  adoption  of  the  11th  Amendment,  see  "The 
Eleventh  Amendment",  an  address  before  the  Virginia 
State  Bar  Assn.,  July  30,  1907,  by  A.  Caperton  Braxton. 
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Justloe  Iredell,  although  expressing  his  opinion 
strongly  against  a  literal  constriiotlon  of  the  Constitution, 
restricted  his  decision  to  a  narrower  ground.   Ho  took  the 
position  that  the  constitutional  grant  of  judicial  power 
required  legislation  by  Congress  to  put  it  into  effect: 
and  "Whatever  he  the  true  construction  of  the  Constitution 
in  this  particular;  vghether  it  is  to  he  construed  as  in- 
tending merely  a  transfer  of  jurisdiction  from  one  tribunal 
to  another,  or  as  author! :iing  the  legislature  to  provide 
laws  for  the  decision  of  all  possible  controversies  in  which 
a  State  may  be  involved  with  an  individual,  without  regard 
to  any  prior  exemption;  yet  it  is  certain  that  the  legis- 
lature has  in  fact  proceeded  upon  the  former  eupposition, 
and  not  upon  the  latter."   The  Judiciary  Act  conferred  upon 
the  courts  of  the  United  States  the  power  to  issue  certain 
specified  writs,  and  such  other  writs  as  should  be  necessary 
to  the  exercise  o_  their  jurisdiction,  "agreeable  to  the 
principles  and  usages  of  law".  But,  Justice  Iredell  reas- 
oned, this  did  not  confer  pov/er  to  issue  a  writ  against  a 
State,  because  there  was  no  mode  applicable  of  proceeding 
against  a  State  "agreeable  to  the  principles  and  usages  of 
law".   None  of  the  States  made  provision  for  such  proceed- 


In  February  term,  1794,  judgment  was  entered  for  the 
plidntiff  in  Chisholm  v.  Georgia,  and  the  writ  of 
enquiry  awarded.   The  writ,  however,  was  never  sued 
out  and  executed;  so  that  the  cause,  with  all  simi- 
lar causes,  was  swept  from  the  record  by  the  3leventh 
Amendment,  agreeably  to  the  unanimous  determination 
of  the  judges  in  Hollingsv/orth  v.  Va. ,  February  term, 
1798. 
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ings  at  the  time  of  the  Judiciary  Aot,  even  if  siich  pro- 
vision would  have  availed  in  this  case.   The  only  other 
possible  source  was  the  English  law;  and  in  a  learned  ex- 
position of  petition  of  right  and  of  process  in  Exchequer, 
JxiBtioe  Iredell  showed  that  these  remedies  against  the 
Crown  were  of  an  entirely  different  nature  than  the  action 
in  hand. 

This  reasoning,  it  seems  to  me,  is  faulty.   It 
would  limit,  in  cases  where  a  State  is  suable  as  of  right, 
to  forms  of  action  where  a  state  is  not  suable  as  of  right. 
If  a  State  is  suable  as  of  right,  the  ordinary  forms  of 
action  ourht  to  lie.  Thus,  Attorney  General  Randolph  took 
it  for  gianted  that  if  a  State  is  liable  to  suit,  assumpsit 
v/ill  lie.   The  majority  Justices  did  not  discuss  the  question 
upon  which  Justice  Iredell  based  his  decision,  except  as  to 
the  matter  upon  whom  service  on  the  State  should  be  served, 
upon  which  they  agreed  that  the  service  in  the  case  ir  hand 
was  sufficient.  Certainly,  the  Supreme  Court  has  always 
held  itself  fully  equipped  -  as  to  process,  service,  course 
upon  failure  to  appear,  judgment  -  to  exercise  its  original 
jurisdiction  in  cases  in  which  a  State  is  a  party. ^ 


For  rules  of  court  governing  cases  in  which  a  State  is 
defendant,  see  Grayson  v.  Va.  3  Dall.  320. 
For  varying  opinions  as  to  whetlier  the  power  to  exercise 
the  original  jurisdiction  conferred  by  the  Constitution 
is  Inherent  in  the  Supreme  Court,  or  vidiether  it  is  de- 
rived from  Act  of  Congress, see  N.J.  v.  N.Y.  5  Pet.  284, 
R.I.  V.  IJass.  12  Pet.  659,  Pa.  v.  '.Theeling,  etc.  Bridge 
Co.  13  How.  518,  Fla.  v.  Ga.  17  How.  478.  Xy.  v.  Denni- 
son  24  How.  66.   Also  Wise.  v.  Pelican  Ins.  Co.  127 
U.  S.  265. 
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If  the  viev/  be  adopted  that  the  constitutional 
provision  extending  the  judicial  power  to  suits  between  a 
State  and  the  citizens  of  another  State  is  to  he  construed 
in  the  light  of  established  principles,  the  question  remains 
Tutoether  the  position  of  the  States  in  the  Union  is  such  as 
to  entitle  them  to  the  principle  of  exemption  in  a  court 
of  the  United  States.   This  question  was  not  satisfactor- 
ily discussed  in  Chisholm  v.  Georgia.  As  already  stated, 
those  of  the  majority,  in  the  main,  whether  accepting  the 
sovereignty  of  the  States  or  expressing  no  opinion  there- 
upon, relied  on  the  words  of  the  Constitution.   Justice 
Wilson  himself  Justified  his  grandiloquent  pronouncement 
that  "The  question  #  #  may,  perhaps,  be  ultimately  re- 
solved into  one  no  less  radical  than  this  -  do  the  people 
of  the  United  States  form  a  nation?"  by  no  real  exposition 
of  the  position  of  a  State  in  the  Union.   The  theory  of 
divided  sovereignty  generally  accepted  at  the  time  of 
Chisholm  v.  Georgia  would  clearly  abstain  the  exemption. 
Whether,  accepting  the  present  doctrine  of  the  unity  of 
sovereignty  in  the  United  States,  the  exemption  of  a  State 
may  be  supported  upon  an  implied  principle  of  our  federal 
system  of  government,  may  be  debated,  in  viev;  of  other  fed- 
eral reasons  in  favor  of  liability.   Looking  at  the  matter 
entirely  apart  from  the  constitutional  provision,  a  State 
would,  of  course,  be  entitled  to  exemption  upon  the  exten- 
sion of  the  principle,  as  In  Kawanakoa  v.  Polybank,^  to  any 
government  that  exercises  general  legislative  powers. 
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Whetlier,  hov)?ever,  a  principle  of  exemxtion  based  upon  any- 
thing less  than  actual  sovereignty  should  control  the  words 
of  the  Constitution,  seems  doubtful. 

Froa  the  above  discussion,  it  will  be  seen  that  the 
court  had  a  difficult  case  in  Chisholm  v.  Georgia.  The  de- 
cision, whether  right  or  wrong,  that  a  State  might  be  sub- 
jected to  suit  by  a  citizen  of  another  State,  was  overturne.!, 
hov/ever,  and  the  question  finally  settled,  by  the  Eleventh 
Amendment:   "The  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  State,  or  by  citizens  or  subjects  of 
any  foreign  state."   Evidently,  the  idea  never  occurred 
to  anyone  at  the  time  that  a  suit  might  be  brought  in  a 
court  of  the  United  States  against  a  State  by  its  own 
citizen, under  the  grant  of  judicial  pov/er  over  "all  cases 
in  law  and  equity  arising  under  the  Constitution  or  laws  of 
the  United  States."  And  from  the  time  of  the  Eleventh  Amend- 
ment it  was  generally  recognised  th^t  no  individual  could 
subject  a  State  to  suit.    It  is  true  that  in  Cohens  v. 
Virginia  6  Wheat.  264,  Chief  Justice  Itorshall  used  lan- 
guage that  seemed  to  indicate  that  the  exemption  did  not 
extend  to  suits  against  a  State  by  its  own  citizens;  but 


1.  See  above,  p.  3. 
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this  suggestion, whioh  was  later  the  main  reliance  of 
plaintiff  in  Hans  v.  Louisiana,  was  entirely  unnecessary 
to  t}ie  case.   In  Osborn  v.  Bank  9  Wheat.  738,  although 
the  bank  was  a  corporation  of  the  United  States,  and  there- 
fore not  within  the  terms  of  the  Eleventh  Amendment,  the 
Chief  Justice  discussed  the  case  upon  the  basis  of  the  non- 
suability  of  the  State.   In  United  States  v.  Lee  106  U.S. 
196,  Justice  Uiller  said:   "It  is  obvious  tliat,  in  our 
system  of  jurisprudence,  the  principle  is  as  applicable  to 
each  of  the  States  as  it  is  to  the  United  States."   And 
Jiistiee  Sray  in  the  sane  case:   "The  decision  in  Chisholm 
V.  Georgia  was  based  on  a  construction  of  the  words  of  the 
Constitution  #   #  .  That  constrtiction  was  set  aside  by 
the  Eleventh  Amendment."   In  Poindexter  v.  Greenhow  114 
U.  S.  270, the  court  discussed  all  the  cases  upon  the  basis 
of  non-suability  of  a  State,  although  in  the  title  case  the 
parties  were  both  citizens  of  Yirginia.   And  in  the  dis- 
senting opinion  of  Justice  Bradley,  concurred  in  by  three 
other  justices,  he  expressly  took  the  ground  that,  although 
the  Eleventh  Amendment  does  not  apply  to  suits  against  a 
State  by  its  ov/n  citizens,  it  would  be  absurd  to  maintain 
such  liability. 

In  Hans  v.  Louisiana  134  U.  S.  1,  the  question  came 
squarely  before  the  Supreme  Court,  on  appeal  from  a  decision 
of  the  United  States  Circuit  Court  dismissing  a  suit  brought, 
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on  a  federal  ground, by  a  citizen  of  Louisiana  against  the 
State  of  Louisiana.^   The  court  unanimously  affirmed  the 
decision  below.   Justice  Bradley,  speaking  for  the  court, 
said:  "Adhering  to  the  mere  letter,  it  might  be  so;  and  so, 
In  fact,  the  court  held  in  Chisholn:  v.  Georgia;  but  look- 
ing at  the  subject  as  Hamilton  did,  and  as  Justice  Iredell 
did,  in  the  light  of  history  and  experience  and  the  estab- 
lished order  of  things,  the  viev/s  cf  the  latter  were  clear- 
ly right  -  as  the  people  of  the  United  otates  in  their  sov- 
ereign capacity  subsequently  decided."  That  the  principle 
of  immunity  applied  to  the  States,  he  seems  not  to  have 
doubted;  and  the  Eleventh  Amendment  he  regarded  as  having 
established  a  rule  of  construction  for  one  clause  that 
ought  to  be  applied  also  to  other  similar  clauses.  Justice 
Harlan  expressed  his  disapproval  of  the  criticism  of  Chis- 
holm  V.  Georgia.   His  opinion,  it  seems,  however,  was 
simply  that  literal  coriStruction  was  proper  at  that  time, 
and  not  that  the  principle  of  immunity  does  not  naturally 
apply  to  the  States;  for  in  United  States  v.  Texas  143  U. 
S.  621,  he  said  of  Hans  v.  Louisiana:  "That  case,  and  others 
in  this  court  relating  to  the  suability  of  States,  proceeded 
upon  the  broad  ground  that  it  is  inherent  in  the  nature  of 
sovereignty  not  to  be  amenable  to  the  suit  of  an  individual 

1.  Reaffirmed  in  Ilorth  Carolina  v.  Temple  134  U.S.  22. 


-21- 


without  its  consent."   It  may  be  said  that  the  decision 
in  Chisholm  v.  Georgia,  in  favor  of  literal  construction  of 
the  Constitution  as  it  then  stood,  seems,  also,  to  be  ap- 
proved by  Chief  Justice  Marshall  in  Cohens  v.  Virginia,  in 
marked  inconsistency  with  his  assurances  in  the  Virginia 
convention.   In  New  Hampshire  v.  Louisiana  108  U.  S.  76, 
Chief  Justice  V/aite  used  the  fact  that  a  direct  remedy  was 
given  by  the  original  Constitution  to  citizens  of  one  State 
against  another  State,  as  on  argument  against  allowing  the 
indirect  remedy  through  the  action  of  their  State  in  their 
behalf. 

In  Smith  v.  Reeves  178  U.  S.  456,  the  principle  of 
Hans  V.  Louisiana  was  applied  to  exclude  from  the  general 
right  of  a  corporation  of  the  United  States  to  bring  suits 
in  the  courts  of  the  United  States,  suits  against  a  State. 
In  Governor  of  Georgia  v.  Madrazo  1  Pet.  110,  Justice  John- 
son, dissenting,  held,  and  Chief  Justice  Llarshall  noticed 
the  objection  with  an  if,  that  the  Eleventh  Amendment  ap- 
plies only  to  suits  in  lav/  and  equity,  and  that  the  immunity 
of  a  State  does  not  extei.d  to  suits  in  admiralty.   In  view 
of  the  subsequent  attitude  of  the  court  in  favor  of  the  im- 
munity of  a  State  from  all  suits  by  individuals,  this  view 
may  be  regarded  as  wrong. 

Some  exporessions  in  other  cases  seem  to  indicate  a 
view  that  the  exclusion  of  all  suits  by  individuals  against 


-22- 


States  was  accomplished  by  the  Eleventh  Amendment,  not  by 
reversing  a  rule  of  construction  so  as  to  secure  to  the 
States  their  proper  exemption,  but  directly  by  awarding 
such  an  exemption.   Thus,  in  South  Dakota  v.  ITorth  Caro- 
lina 192  U.  S.  286,  Justice  Brewer,  speaking  for  the 
majority,  said:   "We  are  not  unmindful  of  the  fact  that  in 
Hans  V.  Louisiana  f     #   Mr.  Justice  Bradley   #  # 
expressed  his  concurrence  in  the  views  aimounced  by  Mr. 
Jtistice  Iredell,  in  the  dissenting  opinion  in  Chisholm  v. 
Georgia;  but  such  expression  can  not  be  considered  as  a 
judgment  of  the  court,  for  the  point  decided  was  that,  con- 
struing the  Eleventh  Amendment  according  to  its  spirit  rather 
than  by  the  letter,  a  State  was  relieved  from  liability  to 
suit  at  the  instance  of  an  individual,  whether  one  of  its 
own  citizens  or  a  citizen  of  a  foreign  State."   And  in  the 
dissenting  opinion  of  the  four  justices  in  the  same  case. 
Justice  White  said  of  the  decision  in  Hans  v.  Louisiana: 
"It  held  that  the  effect  of  the  Eleventh  Amendment  was  to 
qualify,  to  the  extent  of  its  prohibitions,  the  whole  grant 
of  judicial  power,  and,  therefore,  although  a  suit  by  a  cit- 
izen of  a  State  against  a  State,  to  enforce  assumed  consti- 
tutional rights,  was  not  Trithin  the  letter  of  the  amendment, 
it  was  within  its  spirit."   Justice  Peokham,  also,  in 
delivering  the  opinion  of  the  court  In  Ex  parte  Young  209 
U.  S.  123,  said,  in  conceding  that  the  Eleventh  Amendment 
must  be  given  its  flill  and  fair  meaning:  "It  applies  to  a 
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3uit  brought  against  a  Stato  by  one  of  its  ovm  citizens, 
as  well  as  to  a  suit  brouglit  by  a  citizen  of  another  State. 
Hans  V.  Louisiana  134  U.  S.  1." 

In  the  main,  however,  the  court  has  recognized  the 
immunitj  from  suits  by  individuals  as  a  natural  attribute 
of  the  States.  As  Justice  IJiller  said,  in  United  States 
V.  Lee:  "It  is  obvious  that,  in  our  system  of  jurisprudence, 
the  principle  is  as  applicable  to  each  of  the  States  as  it 
is  to  the  United  States."   Certainly,  the  States,  though 
not  sovereign  in  political  theory,  have  in  general  been 
accorded  the  attributes  of  sovereignty,  as  -  to  use  a  term 
of  Justice  Holmes^  -  quasi-sovereign. 

The  Constitution  also  provides  that  the  judicial 
power  of  the  United  States  shall  extend  to  controversies 
between  two  or  more  States.   The  undoubted  intent  here  would 
demand  in  any  view  that  this  provision  should  be  held  not 
to  require  the  consent  of  a  State  sued.   The  jurisdiction 
over  "controversies  between  a  State  #  #  and  foreign 
states",  also  conferred  by  the  Constitution,  the  court  has 
never  been  called  upon  to  exercise;  but,  in  view  of  the  fact 
that  the  Eleventh  Amendment  left  unchanged  this  part  of  the 
clause  it  affected,  it  may  be  as.umed  t}iat  this  provision 
would  likewise  be  held  not  to  require  the  consent  of  a 
State  sued. 


1.  Ga.  V.  Tenn.  Copper  Co.  206  U.  S.  230. 
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A  question  not  quite  so  simple  was  whether  a  State 
oould  he  subjected  to  suit  by  the  United  States.  Jiistice 
Peckham,  in  U.  S.  v.  iJichigan  190  U.  S.  379,  395,  seemed  to 
consider  that  such  a  suit  might  be  entertained  as  "between 
States".   So,  also.  Justice  White,  in  South  Dakota  v.  North 
Carolina  192  U.  S.  286,  339.   But  this  view  appears  ill- 
founded.   The  jurisdiction  must  be  sustained  upon  the  clause 
extending  the  judicial  power  to  "controversies  to  i/^ich  the 
United  States  shall  be  a  party."   In  Florida  v.  Georgia,-^ 
Justices  Campbell,  Curtis,  and  McLean,  dissenting,  held 
that  the  United  States  could  not  sue  a  State;  that  "the 
Constitution  did  not  enlarge  the  liability  of  States  to 
suits,  but  only  provided  tribunals  to  v*iich  suits  might 
be  brought  to  v*iich  they  were  already  subject."  Chief 
Justice  Taney,  speaking  for  the  court,  touched  upon  the 
question  merely  in  arguing  that  if  the  United  States  could 
not  become  a  party,  there  was  all  the  more  reason  for  allow- 
ing the  Attorney  General  to  argue  in  belialf  of  the  United 
States  without  making  the  United  States  amparty.   In  United 
States  V.  North  Carolina  136  U.  3.  211,  the  Supreme  Court 
decided  a  case  brought  by  the  United  States  against  North 
Carolina,  tlie  State  making  no  objections.   In  United  States 
V.  Tezas  143  U.  S.621,  objection  was  made,  and  the  ques- 
tion came  squarely  before  the  court  for  decision. 


1.    17  How.  478. 
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Jurisdiction  was  upheld.      J-ustice   Harlan,   delivering  the 
opinion   of  the  court,    oonaidered  that,    although  "it   is 
Inherent   in  the  nature   of  sovereignty  not  to  be   amonahle 
to  suit  by  an  individual  without   its  consent" ,    "the   ques- 
tion as   to  the   suability  of  one  government  by  another  govern- 
ment rests  upon  v/holly  different   grounds".        This   is,    I 
think,   an  incorx^ect  statement   of  the  principle  of  non-sua- 
bility of  the   state.      The  principle   is  not   simply  that   sov- 
ereignty may  not  be  sued  by  an  individual,  but  that  sover- 
eignty is  not    subject   to  the  jxirisdiction  of  courts.      The 
ruling  in  the  case  is  abundantly  justified,   howevei',   by 
weighty  federal  reasons,   and  by  the  fact  that  the  States 
are  subject  to   suit  by  one  another. 

The  converse   of  this  case   -  a  suit  by  a  State 
against   the  United  States   -  has  also  arisen.      The  view  of 
Justice  Harlan  that  the   principle   of  non-suability  does  not 
apply  to  suits  by  one   government  against  another  govern- 
ment,  would,    of  course,    logically  support   such   a  case. 
Justice  TThite,    in  South  Dakota  v.   Horth  Carolina  192  U.    S. 
286,    339,    argued  upon  the  assumption  that  such  a  suit  may 
be  maintained.        In  Kansas  v.   United  States  204  U.    S.    331, 
however,    the   Supreme   Court,   without   dissent,    dismissed  the 
case   for  want   of  jurisdiction,    on  two  groimds:-     first, 
that   the   State  had  no  substajitial  interest,   and  was   simply 
acting  for  individiials;    second,    that  a  State  may  not  sue 
the   United  States  without    its  consent.      Chief  Justice 
Fuller,    delivering  the  opinion   of  the  court,    said:      "It 
does  not   follow  that  because  a  State  may  be   sued  without 
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its  oonsent,    therefore  the   United  States  may  be   sued  hy  a 
State  witho  t   its  consent.     Public   policy  forbids  this 
conclusion."        This  holding  was  unnecessary  to  the   decis- 
ion,  and, therefore,    to  some   extent   extra-judicial.     Yet 
it  is,   no   doubt,    to  be  accepted  as  final.      It  may, perhaps, 
be   justified  upon  the  ground  that   the  reasons   for  allowing 
such  suits  are  less  urgent  than  in  the  converse  case,   upon 
the  supremacy   of  the  federal  government,    and  upon  the  posi- 
tion of  the   court  as  a  part   of  the   federal  government. 


CHAPTER   III. 

PRINCIPLES   OF  THE  CONSTITUTION   OF  THE   UNITED  STATES 
GOVERNING  SUITS  AGAINST  STATES. 

The  Eleventh  Amendment  and  suits  between  States. 

In  New  Hampshire  v.  Louisiana  and  New  York  v.  Lou- 
isiana 108  U.  S.  76,  the  plaintiff  States  brought  suit  in 
the  Supreme  Court  on  bonds  of  the  State  of  Louisiana  as- 
signed to  them  by  their  citizens  for  collection,  the  States 
acquiring  no  beneficial  interest,  but  simply  allowing  the 
use  of  their  names  for  the  purpose  of  suit.  There  are  two 
aspects  of  viewing  such  a  case:-  first,  as  an  action  in 
behalf  of  its  citizens  by  the  State  in  its  sovereign  capac- 
ity;  second,  simply  as  an  ordinary  action  by  a  holder  of 
a  bare  legal  title.   Chief  Justice  Waite,  who  delivered 
the  opinion,  conceded  the  right  to  act  thus  in  behalf  of 
citizens  as  a  "well  recognized  incident  of  national  sover- 
eignty"; but  argued  that  the  means  are  by  diplomatic  ne- 
gotiations, treaty,  and  .ar,  and  that,  since  the  States 
do  not  possess  these  attributes  of  independent  nations, 
they  can  not  so  act.   Such,  it  is  true,  are  the  means  be- 
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tween  Independent  nations.      But,   although  the   States  have 
lost  these  means,    it  has  been  repeatedly  held   that   the 
Constitution  suhstituted  a  judicial  remedy   for  controver- 
sies of  a  Justiciable  nature.        The    force   of  Chief  Justice 
Waite's   ftirther  argument   -   that   the  grant   in  the  Consti- 
tution of  a  direct  remedy  by   citizens  of  one   State  against 
another  State   impliedly  negatived  the  indirect  remedy,    and 
tlBt   the  ta:king  away  of  the  direct   remedy  by  the  Eleventh 
Amendment  did  not  restore   the  Indirect  remedy  -   depends  upon 
whether  Chisholm  v.   Gcrrgia  be  viewed  as  right   or,    as   it 
is  viewed  in  Hans  v.   Louisiana,  as  wrong. 

Upon  the  other  aspect  of  the  case,    it  has  been  re- 
peatedly stated  that  jurisdiction  was  wanting  because  the 
plaintiff   States  had  no  real  interest.        But  such  a  title 
is  (Sufficient   on  ordinary  principles  of  law  to    constitute 
the  holder  a  real   party  to  an  action.      The  proper  ground 
for  the  unanimous  decision  for  dismissal   is  that  the  case 
was  a  palpable  atten5)t   to  evade  the  Eleventh  Amendment.   As 
Justice  White  explained  the   case  in  South  Dakota  v.  North 
Carolina  19£  U.    S.   286,    332:      "The  case  was  decided,   not  upon 
the  particular  nature  of  the   title  of  the  bonds  and  coupons 
asserted  by  the  States,    since   it  was  conceded  that,   but    for 
the   Constitution,   a  title   such  as  that  propounded  would  have 
given  rise   to  an  adequate  cause   of  action.      The  ruling  of 
the  court  was   that,    as  suits  against  a  State  upon  the   claims 
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of  private  individuals  wore  absolutely  prohibited  by  the 
Eleventh  Amendment,  such  character  of  claim  could  not  be 
converted  into  a  controversy  between  States,  and  thus  be 
made  justiciable,  since  to  do  so  would  destroy  the  pro- 
hibition \;^iich  the  Eleventh  Amendment  embodied." 

Some  years  later.  South  Dakota  brought  suit  in  the 
Supremo  Court  on  bonds  of  North  Carolina  that  had  been 
assigned  to  her  outright  as  an  absolute  gift.   One  motive 
of  the  donor  was  doubtless  to  make  North  Carolina  pay,  even 
if  he  got  no  benefit.  A  more  substantial  motive  was  the 
prospect  that,  if  the  suit  by  Scut;  Dakota  were  success- 
ful. North  Carolina  would  be  inclined  to  make  a  settlement 
with  other  bondholders,  of  whom  he  remained  one.   The 
question  was  whether  such  a  suit  was  prohibited  by  the 
spirit  of  the  Eleventh  Amendment.   The  case  might  with  good 
reason  have  been  decided  either  way;  and  it  is  not  sur- 
prising that  the  decision  upholding  jurisdiction  was  carried 
by  only  f i  ^e  to  four.   On  the  one  hand,  was  the  fact  of 
the  substantial  interest  of  the  State,  and  the  absence  of 
interest  of  individuals.   On  the  other  hand,  the  federal 
policy  that  prompted  the  grant  of  jurisdiction  over  contro- 
versies between  States  hardly  extends  to  such  a  suit.  More- 
over, to  allow  such  suits  certainly  opens  the  way,  at  least, 
as  in  the  case  in  hand,  to  evasions  of  the  Eleventh  Amend- 
ment.  Justice  White,  in  the  able  dissenting  opinion,  said: 
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"My  mind  cannot  escape  the  conclusion  that  if,  wherever  an 
individual  has  a  claim,  whether  in  contract  or  tort,  against 
a  State,  he  may,  by  transferring  it  to  nnother  State,  bring 
into  play  the  judicial  power  of  the  United  States  to  enforce 
such  olaiTi,  then  the  prohibition  contained  in  the  Eleventh 
Amendment  is  a  mere  letter,  without  spirit  and  without  force." 
He  argued  that  the  obligations  of  a  State  taken  up  by  in- 
dividuals are  without  sanction,  other  than  the  good  faith 
and  honor  of  the  sovereign  itself;  and  that  if  acquired  by 
another  State,  they  remain  siibject  to  the  same  conditions. 

A  compromise  was  suggested  by  IJr.  Carman  F.  Randolph, 
writing  in  the  Columbia  Law  Review:   "If  a  State  of  the 
Union  becomes  indebted  in  due  course  to  the  United  States, 
or  to  another  State  (perhaps  to  a  foreign  state),  it  is  li- 
able to  suit*  /Old  this  is  so  if  evidences  of  debt,  origi- 
nally in  private  hands,  come  into  public  treasuries  in  due 
course.  But  where  a  claim  is  acquired  by  a  government  only 
because  a  private  claimant  cannot  secure  its  payment,  a 
suit  for  its  recovery  should  be  dismissed  as  an  attempt  to 
evade  the  Eleventh  Amendment."^   Such  a  distinction,  even 
if  practicable, has  no  real  foxindation  in  principle.   The 
jurisdiction  over  controversies  between  States  might,  how- 
ever, perhaps  with  better  reason,  have  been  held  to  include 
only  cases  arising  directly  between  States,  and  not  oases 


1.   "Notes  on  suits  between  States":  Col.  L.  Rev.  II,  203. 
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arising  merely  from  the  acquisition  of  chosea  in  aotion. 

Consent  of  State  and  jurisdiction  of  federal  courts. 

The  courts  of  the  United  States,  being  courts  of 
limited  jurisdiction,  can  exercise  no  Jurisdiction  not  con- 
ferred, even  by  consent  of  the  parties.-^  If  the  Constitu- 
tion had  never  extended  the  judicial  power  to  cases  in  which 
a  State  is  party,  consent  of  a  State  could  not  have  conferred 
jurisdiction.   The  Constitution  did  extend  the  judicial  power 
in  certain  cases  over  suits  by  individuals  against  States. 
This  might  have  been  construed  as  allov/ing  suits  only  with 
the  consent  of  the  States  sued.   In  Chisholm  v.  Georgia, 
however,  literal  construction  was  adopted.  Now,  if  the 
Eleventh  Amendment  had  simply  reversed  this  construction, 
jurisdiction  niight  still  have  been  entertained  with  the  con- 
sent of  the  States  sued.   But  the  Eleventh  Amendment  did  not 
stop  there;   it  provided  that  "The  judicial  pov/er  shall  not 
be  constriied  to  extend  to  any  suit  in  lav/  or  equity  commenced 
or  prosecuted  against  any  of  the  United  States  by  citizens 
of  another  State,  or  by  citizens  or  subjects  of  a  foreign 
state."   The  effect  was  just  as  if  the  judicial  power  had 


1.   See  Postal  Tel.  Co.  v.  Ala.  155  U.  S.  482,  in  M^ich  the 
Supreme  Court  of  its  own  motion  raised  an  objection  to 
jurisdiction.  Also,  Minn.  v.  Hitchcock  185  U.  S.  373. 
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never  been  extended  to  such  oases.  It  would  seom  clear, 
therefore,  that  consent  of  the  State  cannot  confer  Juris- 
diction.^  Of  course,  unless  the  inmninity  of  the  States 
from  suits  by  individuals  in  cases  not  covered  by  the  terms 
of  the  Eleventh  Amendment  be  held  to  be  due,  not  to  the 
reversal  of  a  rule  of  constri-otion  so  as  to  uphold  their 
natural  immunity,  but  to  a  direct  extension  of  immimity 
by  the  spirit  of  the  Eleventh  Amendment, ^  there  is  nothing 
to  prevent  jurisdiction  with  consent  of  the  State  in  suits 
by  individuals  against  States  under  clauses  of  the  Constitu- 
tion not  altered  by  the  Eleventh  Amendment. 

Although  the  point  is  so  clear, there  is  authority  to 
the  contrary  in  the  Supreme  Court  reports.  Justice  Brewer, 
in  Reagan  v.  Farmers  L.  &  T.  Co.  154  U.  S.  362,  said  it 
might  well  be  argued  that  "the  limitation  of  the  Eleventh 
Amendment  simply  creates  a  personal  privilege  wiiich  can  at 
any  time  be  waived  by  the  State,"  although  it  was  unnecessary 
to  go  so  far  in  that  case.   In  Smytl-  v.  Ames  169  U.  S.466, 
Justice  Harlan,  in  the  opinion  of  the  court, said  of  the  ob- 
jection of  suit  against  a  State:   "This  point  is  perhaps 
covered  by  the  general  assignments  of  error,  but  it  was  not 


1.   See  Wm.  D.  Guthrie:  "The  Eleventh  Amendment":  Col.  L.  Rev., 

i:arch  1908. 
E.   See  above,  p.  21. 
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discussed  at  the  bar  by  the  representatives  of  the  State 
board.   It  would,  therefore,  be  sufficient  to  soy  that 
these  are  cases  of  which,  so  far  as  the  plaintiffs  are 
concerned,  the  Circuit  Court  has  Jurisdiction",  on  the 
grounds  both  of  diverse  citizenship  and  of  a  federal  ques- 
tion; although  he  went  on  to  hold  that  the  case  was  not  a 
suit  against  the  State.  Nov/,  if  such  a  suit  might  be  a 
suit  against  the  State,  it  was  manifestly  the  duty  of  the 
court,  even  on  its  ov/n  motion,  to  examine  the  question.  Of 
course,  if  the  view  be  taken  of  suits  against  public  offi- 
cers that,  when  jurisdiction  is  lacking,  it  is  not  because 
in  effect  suits  against  States,  but  because  there  is  no  real 
ground  of  action  against  the  defendants,  this  criticism  is 
not  in  point. -^  The  same  remark  applies  to  Illinois  Central 
R.  R.  Co.  V.  Adams  180  U.  S.  128,  in  iRhich  the  court  held 
tliat  a  motion  to  dismiss  for  lack  of  jurisdiction  is  not 
the  proper  method  of  objection  on  this  ground.   It  does 
not,  however,  cover  the  argument  of  Justice  Harlan  in  his 
dissenting  opinion  in  Exparte  ''oung  209  U.  S.  1E3,  explain- 
ing away  the  Reagan  and  Smyth  cases  as  forms  of  suits 
against  themselves  which  the  States  had  permitted.   This 
position  of  Justice  Harlan,  involving  the  opinion  that  con- 

1.  See  Part  II,  Chap.  VIII. 
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sent  of  a  State  may  give  jurisdiction  of  a  case  within  the 
terms  of  the  Eleventh  Amendment,  must,  hov/ever,  be  viev/ed 
in  the  light  of  its  argumentative  purpose;   it  is  contrary 
to  his  expressions  in  other  cases,  and,  as  to  Smyth  v.  Ames, 
involves  a  distorted  explanation  of  the  case,  and  tiie  contra- 
diction of  the  unanimous  opinion  in  Smith  v.  Reeves,  written 
hy  himself,  that  a  State  may  restrict  its  consent  to  he  sued 
to  its  own  courts. 

A  numher  of  cases  in  which  States  have  provided  for 
suits  against  themselves  have  come  up  to  the  Supreme  Court 
on  writs  of  error  from  the  highest  State  courts.-^  In  all 
such  cases,  it  is  taken  for  granted  that  the  consent  of  the 
State  has  waived  the  question  of  jurisdiction.   So  far  as 
I  have  be'Ti  able  to  discover,  however,  none  of  these  cases 
was  brought  by  a  citizen  of  another  State;   so  that  the 
Eleventh  Amendment  did  not  directly  apply,  and  the  attitude 
of  the  court  was  entirely  proper.  Justice  Harlan,  in  Gen- 
eral Oil  Co.  V.  Grain  809  U.  S.  211,  stated  that  "it  was 
long  ago  settled  that  a  writ  of  error  to  review  the  final 
judgment  of  a  State  court  #   #  is  not  a  suit  within  the 
meaning  of  the  Eleventh  Amendment.   Cohens  v.  Virginia 
6  Wheat.  264."   Now,  Cohens  v.  Virginia  decided  no  such 
thing.   It  decided  simply  that  a  proceeding  on  writ  of  error 


1.   Curran  v.  Arkansas  15  How.  304;  Beers  v.  Arkansas  20 
How.  527;  IJ.  &  C.  R.R.  Co.  v.  Tenn.  101  U.  S.  33V; 
So.  &  north.  Ala.  R.R.  Co.  v.  Ala.   101  U.  S.  832; 
Hall  V.  Wise.  103  U.  S.  5. 
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is  merely  a  continuation   of  the  case  below.      In  Cohens  v. 
Virginia,   the  suit  was  brought  not   against   the   State,  but 
by   the   State;      so  that  tlie  Eleventh  Amendment   could  not 
apply:      and  the   character  of  the   suit  was  not   changed  by 
the  writ   of  error.      This  very  reasoning  would  bar  from  the 
federal  courts  a  suit    tlBt  is   in  its   origin  a  suit  against 
the  State  by  a  citizen  of  another  State,    just  as  much  on 
writ   of  error  as  by  original   sl^it. 

In  Clark  v.   Barnard  108  U.    S.   436,    a  railroad  com- 
pany gave   to   the  State   of  Rhode   Island  a  bond  for  ClOO.OOO, 
oondationed  on  completing  a  portion  of  road  within  a  cer- 
tain time;   as   security  the  railroad  conpanj'  loaned  $100,000 
to  the  City   of  Boston,  for  which  the   latter  gave  its  note 
to  the  t-"easurer  of  Rhode   Island.     The  road  becoming  in- 
solvent, after  the  time  named  in  the  bond,    the  receiver 
brought  suit  in  the  United  States  Circuit  Cc  irt,    on  the 
ground  of  diverse  citizenship,   against  the  treasurer  of 
Rhode   Island  and  the  City   of  Boston,   allglng  that  the  bond 
was  invalid,   for  a  decree  ordering  the  ti-easurer  to  give 
back  the  note   of  the  City  of  Boston,   and  enjoining  him  from 
receiving  the  money  and  the   City  from  paying  it  over,  and 
for  the  restoration  of  the  money  to  the  railroad.        The 
treasurer  demurred  on  the  ground  that  it  was  In  effect  a 
suit  against  the  State;   but  the  demurrer  was  overruled. 
The  court  had   the   City  of  Boston  pay  the  $100,000  into 
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court,  with  leave  to  the  State  to  prove  any  danageo  it 
might  have  sustained  on  account  of  the  breach  of  t}.e  con- 
dition of  the  hond.   The  State  then  became  a  party  claim- 
ant to  the  fund,  "without  prejudice  to  the  demurrer  of  the 
Treasurer".   The  State  proved  no  damages,  and  the  funds 
were  awarded  to  the  railroad.   On  appeal,  the  Surreme  Court 
held  the  State  entitled  to  the  funds,  on  the  ground  that 
the  bond  became  forfeited  on  breach  of  the  condition,  with- 
out proof  of  damages. 

What  is  in  point  here  is  the  ruling  on  the  question 
of  suit  against  the  State.   Justice  i^Jatthev/s,  speaking  for 
the  court,  said:   "We  ere  relieved,  hov/ever,  from  its  con- 
sideration, by  the  voluntary  appearance  of  the  State  in  in- 
tervening as  a  claimant  of  the  funds  in  court.   The  immun- 
ity from  suit  belonging  to  a  State,  which  is  respected  and 
protected  by  the  Constitution  within  the  limits  of  the 
judicial  power  of  the  United  States,  is  a  personal  privilege, 
which  it  may  waive  at  pleasure;  so  that  in  a  suit,  other- 
wise well  brought,  in  which  a  State  had  sufficient  interest 
to  entitle  it  to  become  a  party  defendant,  its  appearance 
in  a  court  of  the  United  States  -^ould  be  a  voluntary  sub- 
mission to  its  jurisdiction.  #  #   #   It  beca'ne  an  ac- 
tor as  well  as  defendant."  IJow,  if  the  case  could  be  re- 
garded as  a  suit  by  the  State,  it  would  be  all  right.  But 
the  difficulty  is  -Qiat  the  State  could  not  bring  such  a 
suit  in  the  United  States  Circuit  Court;  for  the  Circuit 
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Courts  iiave  no   jurisdiction  of  suits  between  a  State 
and  a  citizen  of  another  State,   unless  a  federal   question 
is   involved. 1     On  the  other  hand,    if  the   court  had   jur- 
isdiction  of  the  original    suit,    the    fact  that  the  State 
became   a  party  vrould  not  oust   the   jurisdiction  once  at- 
tached.^      But  the  court  expressly  said  that  it  was  not 
necessary  to  decide  whether  the  suit  was  obnoxious  as  a 
suit  against  the  State,  because  the  State  was  a  voluntary 
party.     Moreover,    although  the   Circuit   Court  held  the  origi- 
nal siiit  was  not  in  effect  a  suit  against  the  State,   it 
is  very  debatable  whether  the  State  was  not  an  indispen- 
sable party.      So   that,    strictly  analyzed,    the   case  might 
be  regarded  as  holding   squarely  that   consent   of  the  State 
sued  may   confer  jurisdiction  in  a  case  within  the  terms  of 
the  Eleventh  Jlmendnent.        If  it  is  to  be  explained  Hway, 
this  may,   perhaps,   best  be  done  on  the  basis  that  the  State 
became  a  party  plaintiff,  and  that  the  court  overlooked  the 
objection  to  such  a  suit  by  the  State. 

Not  quite  so  difficult  to   reconcile  is  Gunter     t. 
Atlantic   Coast  Line  H.  H.   Co.      200  U.    S.    273.      In  Huraphrey 
V.   Pegues   16  Wall.   244,   was   sustained  a  decree   of  a  United 
States  Circuit  Court   enjoining  certain  county  treasurers 
of  South  Carolina  from  proceeding  to  collect  a  tax  on  a 
railroad  conpany,  unconstitutional  as  a  violation  of  a  con- 


1.  Postal  Tel.  Co.  v.  Ala.  155  U.  S.  482. 

2.  Phelps  V.  Oaks  117  U.  S.  236. 
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traot  exemption.   Twenty-five  years  later,  the  State  "by 
law  directed  the  Attorney  General  to  bring  suit  to  recover 
taxes  to  be  assessed  for  ten  years  back  on  railroad  prop- 
erty that  had  been  off  the  books.   The  suit  of  Gn'tGr  v. 
Atlantic  Coast  Line  R.  R.  Co,  was  brought  as  ancillary  to 
Humphrey  v.  Pegues,  to  restrain  suit  under  the  act  for 
taxes  that  had  been  declared  unconstitutional  in  that  case. 
The  court  avoided  the  necessity  of  deciding  vfliether  the  new 
suit  by  itself  was  open  to  objection  as  a  suit  against  the 
State,  by  holding  that  Humphrey  v.  Pegues  was  an  action 
iinder  a  State  law  construed  as  providing  therefor  as  a 
form  of  action  against  the  State,  and  that,  since  the  State 
was  a  party  bound  by  the  decision  in  that  case,  the  present 
action,  even  if  a  suit  against  the  State,  was  a  proper  pro- 
ceeding to  enforce  that  decision. 

That  thd  coiirt  was  of  opinion  that  consent  of  a 
State  may  waive  the  limitations  of  the  Eleventh  Amendment 
is  evident  from  the  statement  in  the  opinion  of  the  court, 
written  by  Justice  White,  of  "some  elementary  propositions": 
"a.   In  view  of  the  prohibitions  of  the  Eleventh  Amendment 
#   #   ,  a  State,  without  its  consent,  may  not  be  sued  by 
an  individual  in  a  Circuit  Court  of  the  United  States.  ^ 
c.  Although  a  State  may  not  be  sued  without  its  consent, 
such  immunity  is  a  privilege  which  may  be  waived  #  #  ." 
This  decision  may,  hov/ever,  readily  be  sustained  on  other 
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grounoL:      that  Hvunphrey  v.   Pegues   in  its   inception  was 
clearly  a   proper  suit   against  the    county  treasurers  as 
individuals,    and  that,   when  the   defense   in  accordance  with 
the  State   lav/  made   it  also  a   form  of  action  against   the  State, 
this  development   did  not  divest  the    jurisdiction  that  had 
already  attached. 

In  view  of  the   peculiar  circumstances  of  Clark  v. 
Barnard  and  of  Gurter      ..   Atl.    Coast  Line  H.R.   Co.,    the 
question  may  fairly  be  regarded  as  not  finally   L;ettled.    It 
is  so  clear  on  principle  that  consent   of  a  State  cannot  re- 
move the   limitations  of  the  Eleventh  Amendment ,  thai ,    if  the 
cpiestion  is  squarely  presented  in  that  light,    the  court  may 
yet   so  hold. 

Restriction  of  consent  to  State  courts. 

In  Smith  v.  Reeves  178  U.    S.   456,    it  was  held,    as 
an  exception  to  the  general  principle   that  where  a  suit  may 
be  maintained  in  a  State  court,    the  State   cannot  prevent 
report   to    the  federal  courts   if  the  requisites   for  federal 
jurisdiction  are  present,   that  a  State,    in  allowing  suits 
against    itself, may  limit   such  suits  to   its   own  courts,    to 
the  exclusion  of  the   federal  courts.^       This  decision  is  well 
based  on  the  ground  that  a  remedy  by  an  individual  against  a 


1.  Phelps  V.    Oa.cs   117  U.    S.    236. 

2.  Under   the  view  urged  in  the    last  section,    a  suit  against 
a  State  within  the  prohibitions   of  the  Eleventh  Amend- 
ment    is  without    the  jurisdiction  of  the   federal  courts, 
ever    with  the   consent   of  the   State. 
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State  is  piirely  a  matter  of  grace,  subject  to  such  con- 
ditions as  the  State  may  choose  to  impose. •*■ 

In  the  same  case,  however,  it  is  staled  by  Justice 
Harlan,  in  the  opinion  of  the  court,  that  the  right  of  the 
State  is  "subject  always  to  the  condition,  arising  out  of 
the  supremacy  of  the  Constitution  of  the  United  States  and 
the  laws  iiede  in  pursuance  thereof,  that  the  final  judgment 
of  the  highest  court  of  the  State,  in  any  action  brought 
against  it  with  its  consent  may  be  reviewed  or  reexamined, 
as  prescribed  by  the  act  of  Congress,  if  it  denies  to  the 
plaintiff  any  right,  title,  privilege,  or  immunity  secured 
to  him  and  specially  claimed  under  the  Constitution  or  laws 
of  the  United  States."   Justice  Holmes,  also,  in  Chandler 
V.  Dix  194  U.  S.  590,  said:  "Of  course,  a  taxpayer  denied 
rights  secured  to  him  by  the  Constitution  and  laws  of  the 
United  States,  and  specially  set  up  by  him,  could  bring  the 
case  here  by  writ  of  error  from  the  highest  court  of  the 
State."   The  point  has  not,  however,  been  decided.  With 
due  respect  for  the  dicta  of  the  learned  justices,  I  can 
see  no  reason  whatever  why,  if  the  grant  of  a  remedy  against 
itself  is  a  matter  of  grace  on  the  part  of  the  State,  it 
may  not  exclude  the  jurisdiction  of  the  Supreme  Court  just 
as  well  as  of  the  Circuit  Courts  of  the  United  States. 


1.   See  below,  p.  55. 
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Withdrawal  of  consent  and 
impairment  of  the  obligation  of  contracts. 

In  IJ.  £:  C.  R.  R.  Co.  V.  Tennessee  101  U.  S.  337, 
the  principle  that  an  impairment  of  the  remedy  is  an  un- 
constitutional impairment  of  the  obligation  of  the  contract 
was  invoked  against  the  State.   The  Supreme  Court  held, 
however,  that  since  the  remedy  withdravm  had  conferred  on 
the  State  court  no  power  to  ezecute  the  judgment,  which  re- 
mained dependent  on  an  appropriation  by  the  legislature, 
it  was  not  such  an  effective  judicial  remedy  as  to  come 
within  the  principle. 

In  the  earlier  case  of  Beers  v.  Arkansas  20  How. 
527,  it  had  been  held  that  a  general  law  allowing  suits 
against  the  State  did  not  become  part  of  a  contract.  And 
this  was  necessarily  the  view  of  the  four  justices  con- 
curring in  the  opinion  written  by  Justice  Matthe'.vs  in 
Antoni  vi.  Greenhow  107  U.  S.  769,  and  of  the  four  dissent- 
ing justices  in  Poindexter  v.  Greenhow  114  U.  S.  270, 
where  the  remedy  was  judiciall,  effective^  This  position 
is  justified  on  the  ground  that  the  remedy  given  is  purely 
a  matter  of  grace. 

It  is  different,  however,  where  an  effective  remedy- 
is  made  in  terms  part  of  a  contract.   Suppose,  for  instance. 


1.  P.eaf firmed  in  So,  &  North.  Ala.  R.R.  Co.  v.  Ala.  101  U.S. 
832. 

2.  The  decisions  in  these  cases  did  not  involve  a  denial  of 
this  position. 
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a  Stato  issiied  "bonds  oontaining  a  mortgage  of  certain 
property,^  granting  to  the  bondholder a  the  right  to  sue 
for  the  enforceinont  of  the  mortgage.   It  would  seem  clear 
that  the  withdrawal  of  this  right  would  he  an  unconstitu- 
tional impairment  of  the  obligation  of  the  contract,  and 
that  a  federal  court  having  jurisdiction  ought  to  disre- 
gard the  withdrawal  and  enforce  the  remedy.  Yet,  in  Antoni 
V.  Greenhow,  it  was  evidently  the  opinion  of  Justice  Uat- 
thews  and  the  three  justices  concurring  with  him,  that  the 
State  may  withdraw  a  remedy  against  itself,  even  if  it 
impairs  the  obligation  of  a  contract.   It  was  squarely 
stated  by  Justice  Matthews  in  Ex  parte  Ayers  123  U.  S.  433. 
Such  is,  also,  the  logic  of  the  decision  in  Louisiana  v. 
Jumel  107  U.  S.  711, ^   in  my  view,  this  is  clearly  wrong. 


1.  As  in  South  Dakota  v.  W.  Car.  192  U.  S.  281. 

2.  See  Part  II,  p.  93. 


CHAPTER  IV. 
PRINCIPLES  OF  GEIIERAL  LAW. 

Aotiona  thet  are  suits  against  the  state. 

The  principle  of  imniunity  is  not  limited  to  any 
particular  forms  of  action.   It  extends  to  actions  in  rem  - 
as,  to  enforce  a  lien  against  property  of  the  state,   or 
foreign  attachment  against  such  property^  -  as  well  as  to 
actions  in  personam.   It  prevents  the  attachment  of  funds 
in  the  hands  of  officers  of  the  United  States,  due  as  wages 
to  seamen,  by  creditors  of  the  seamen.^ 

In  the  case  of  admiralty  proceedings  in  rem,  it  is 
true,  tliere  has  "been  some  disposition  to  regard  the  exemp- 
tion of  government  property  as  due,  not  to  the  immunity  of 
the  government  from  suit,  but  to  the  exemption  from  liens 
of  certain  classes  of  property  of  a  public  or  religious 
character,  and  to  restrict  the  exemption  of  government 
property  to  what  is  used  for  a  public  governmental  purpose. 
This  question,  however,  has  been  sufficiently  discussed 


1.  The  great  leading  case  is  Briggs  v.  Light-boats  11  Allien 
157. 

2.  l-'athan  v.  7a.   1  Dall.  77.  (Common  Pleas,  Phi  la.  Co.,  Pa.) 

3.  Buchanan  v.  Alexander  4  How.  20. 
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a"bove-^;  whore  is  set  ont  the  "better  view  that  an  admir- 
alty proceeding  in  rem  is  simply  a  form  of  suit  against 
the  owner   of  the   res. 

In  "The  Davis"    10  Wall.    15,    the   principle   of  ex- 
emption of  all  property  of  the  govemraont  was  recognized 
without   exception.      The  court  was,  however,    led  astray  by 
United  States  v.   Wilder  3  Sumner  308,    and  by  placing  a 
false  emphasis  on  the   fact  of  possession.     In  United  States 
v.   Wilder,   the  United  States  brou^t  suit  in  trover   for  cer- 
tain clothing,   property  of  the  United  States,   which  was 
being  held  by  a  carrier   for   a  lien   for  general   average. 
Justice   Story  held  Uiat  M^ere  it  was  necessary   for  the 
United  States  to  bring  suit  to  recover  the  goods,    the  car- 
rier might  assert  against   the   United  States  his  right  to 
retain  the  goods   for  the  lien.      In  "The  Davis",   a  cargo  of 
cotton  belonging  to  the  United  States  became   liable  to  a 
lien  for  salvage.      It  remained  in  the  possession  of  the 
carrier,   and  was  libelleifelong  with  the  ship  by  the  salvors. 
The   Supreme   Court  held  that  the  exemption  of  government 
property  only  existed  v*iere   it  would  be  necessary  to  take 
the  property  out  of  the  possession  of  agents  of  the  gov- 
errment,    and   that,    since   "The  Ur 'ted  States,   without  any 
violation  of  law  by  the  marshal  ,   was  reduced  to  the  neoes- 

1.      P.    7. 
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sity  of  becoming  claimant  and.   actor  in  tho  court  to 
assert  her  claim  to  the  cotton",  under  these  circum- 
stances, "It  was  the  duty  of  the  court  to  enforce  the  lieu 
of  the  libellants  for  the  salvage,  before  it  restored  the 
cotton  to  the  custody  of  the  officers  of  the  government." 

Now,  the  decision  in  United  States  v.  Wilder,  that 
one  in  possession  of  property  of  the  government  may  as- 
sert his  rights  with  respect  thereto,  was  clearly  correct. 
But  one  mode  of  asserting  such  rights  -  namely,  by  suit  - 
is  precluded  by  the  immunity  of  the  state  from  suit.  Wheth- 
er the  government  has  possession  or  not  certainly  does  not 
make  the  action  more  or  less  a  suit  against  the  state.  In 
Young  V.  S.S.  Scotia  89  L.  T.  374,  the  Judicial  Committee 
of  the  Privy  Council  flatly  said,  although  obiter,  that 
"the  question  of  possession  is  immaterial."  The  decision, 
but  not  the  opinion  delivered  by  Justice  Miller,  in  "The 
Davis",  may  be  sustained  on  the  ground  that  the  United 
States  did  not  merely  object  to  the  libel,  but  became  an 
active  claimant  of  the  goods;  and  that  its  claim  was  sub- 
ject to  the  liens  of  other  parties. ^ 

The  immunity  of  the  state  precludes  not  only  suits 
directly  against  the  state,  but  also  suits,  otherwise  well 
brought  between  proper  parties,  towards  which  the  state 
stands  in  such  a  relation  as  to  be  an  indispensable  party. 
There  is  a  class  of  parties,  called  necessary  parties,  who 


1.  See  below,  p.  52. 
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ordinarlly  must  te  Joined  to  a  suit;   but  who,  if  to  join 
them  would  defeat  Jurisdiction,  may  be  dispensed  with.  Suoh 
is  the  position  of  joint  makers  of  a  promissory  note.   On 
the  other  hand,  there  are  "persons  who  not  only  have  an 
interest  in  the  controversy,  but  an  interest  of  such  a 
nature  tliat  a  final  decree  cannot  be  made  without  affect- 
ing that  interest  or  leaving  the  controversy  in  such  a 
condition  tlBt  its  final  disposition  may  be  wholly  incon- 
sistent with  equity  and  good  conscience" i   such  are  in- 
dispensable parties,  without  whom  the  court  will  not  pro- 
ceed with  the  case. 

In  Cunningham  v.  M.  &  B.  R.R.  Co.  109  U.  s.  446, 
it  was  held  that  vSiere  the  State  was  the  holder  of  the  legal 
title  under  a  deed  of  trust  to  secure  it  on  its  endorsement 
of  the  bonds  of  a  railroad  conpany,  it  was  an  indispensable 
party  to  a  suit  against  the  railroad  company  to  foreclose 
the  mortgage  of  one  issue  of  bonds.  An  excellent  illus- 
tration is  Christian  v.  A.  &  H.C.  R.R.  Co.  133  U.  S.  233. 
In  that  case,  a  bill  was  brought  against  a  railroad  company 
to  have  certain  shares  of  stock  owned  by  the  State,  and 
dividends  thereon,  applied  to  State  bonds  issued  in  aid  of 
the  railroad,  for  which  the  State  had  pledged  the  stock. 


1.   Shield  V.  Barrow  17  How.  130;  quoted  in  Cunningham  v. 
M.  £:  B.  R.R.  Co. 

The  doctrine  of  parties  is  naturally  best  developed  in 
the  class  of  cases  in  wMch  jurisdiction  of  the  federal 
courts  is  dependent  on  diverse  citizenship. 
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The  bill  was  dismissed  on  the  ground  that  the  State  was 
an  indispensable  party. 

A  state  may  be  a  party  to  a  suit  not  only  in  its 
ovra  name,  but  also  under  other  forms.   Thus  in  Smith  v. 
Reeves  178  U.  S.  436,  the  State  had  allowed  suit  a  -linst 
itself  In  the  form  of  an  action  against  the  State  treasur- 
er.  In  Gunter  v.  Atlantic  Coast  Line  R.R.  Co.EOu  U.  S. 
273,  it  was  held  that  Humphrey  v.  Pegues  16  Wall.  244  was 
a  form  of  action  the  State  had  allowed  against  itself.  And 
in  Minnesota  v»  Hitchcock  185  U.  S.  273,  jtirisdiction  of 
a  suit  against  the  Secretary  of  the  Interior  was  sustained 
on  the  ground  that  it  was  a  suit  against  the  United  States 
with  its  consent. 

The  court  seeri^   -o  have  overlooked  this  obvious 
fact  in  M.  X.  &  T.  R..-.  Go.  v.  Mo.  R.R.  &  W.  Goinra.  183  U. 
S.  53.   In  that  case,  a  petition  for  removal  to  the  federal 
court,  on  the  ground  of  diverse  citizp  .ship,  of  an  .otion 
brought  under  a  statute  by  the  State  railroad  and  warehouse 
commissioners  for  an  injunction  to  compel  obedience  to  an 
order,  was  denied  by  the  State  coiu-t  on  the  ground  that  it 
was  a  suit  bj'-  the  State;  the  decision  was  reversed  on  writ 
of  error  by  the  Supreme  Court.   The  court  was  evidently  under 


1.  In  Case  v.  Terrell  11  Wall.  199,  also,  although  the  ground 
of  dismissal  was  stated  to  be  simply  that  the  only  sub- 
stantial relief  was  against  the  United  States,  with  re- 
spect to  the  decree;  against  enforoement  of  the  priority 
of  the  United  States  in  the  distribution  of  assets,  the 
United  States  was  in  the  position  of  indispensable  party. 
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the  influence  of  Justice  Brewer's  queer  idea  that  the 
governmental  interest  of  a  state  in  the  enforcement  of 
its  laws  is  not  such  an  interest  as  to  make  it  a  party  to 
a  suit."^  This  idea  was  evolved  to  meet  a  conceived  neces- 
sity of  explaining  a  case  like  Reagan  v.  Farmers  L.  £:  T. 
Co.,  to  enjoin  suits  to  enforce  rates,  as  not  a  suit 
against  the  State.   But  the  proper  explanation  of  such  a 
case  is  not  that  the  State  has  not  sufficient  interest  to 
he  a  party^,  hut  that,  despite  such  interest,  the  agents 
of  a  State  may  he  restrained  from  violating  constitutional 
rightsS.   The  idea  of  Justice  Brewer  is  negatived  by  the 
everyday  fact  of  criminal  proceedings  hy  the  state  to  en- 
force its  laT/s,  and  especially  hy  such  cases  as  In  Re  Dehs 
158  U.  S.  564,  in  which  the  state  hrings  suit  in  equity 
to  enforce  its  governmental  rights  and  duties.   In  the  very 
case  in  hand.  Justice  Brewer  recognized  that  such  a  case 
as  Ferguson  v.  Ross  38  Fed.  161  -  in  which  suit  to  recover 
a  penalty  was  hrought,  as  provided  hy  law,  in  the  name  of 
a  State  shore  inspector  -  was  a  suit  hy  the  State.  His 
distinction  is  that  in  a  suit  to  recover  a  penalty,  the 
judgment  inures  to  the  benefit  of  the  State,  whereas  in 
a  suit  to  enforce  an  order,  the  State  has  no  pecuniary 


1.  Previously  expressed  by  him  in  Reagan  v.  Farmers  L.  & 
T.  Co.  154  U.  S.  362. 

2.  For  in  Gunter  v.  Alt.  Coast  Line  R.R.  Go.  200  U.  S.  273, 
the  Court  held  that  the  State  was  a  party  to  s  similar 
caae-r  Humphrey  v.  Pegues  16  Wall.  244. 

3.  Part  II,  Chaps.  V,  VI. 
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intereet,  but  only  the  shippers.   The  idea  that  the 
penalty  recovered  is  the  interest  that  sustains  a  pros- 
ecution by  the  state  becomes  absurd  when  the  penalty  is 
not  money,  but  imprisonment.   The  only  proper  question  in 
the  case  in  hand  was  whether  the  suit  was  a  form  of  action 
by  the  State;   and  that  was  concluded  by  the  decision  of 
the  State  courts.   The  Supreme  Court  was  misled  into  a 
gross  error  by  the  fact  that  the  apparent  parties  were  the 
same  as  they  would  have  been  in  a  suit  against  the  commis- 
sioners to  restrain  the  enforcement  of  an  order,  and  that 
such  a  siiit  would  not  be  a  suit  against  the  State. 

Actions  that  are  not  suits  against  the  state. 

It  was  early  settled  that  the  fact  that  the  state 
is  a  stockholder,  even  the  sole  stockholder,  in  a  corpora- 
tion does  not  relieve  the  corporation  from  suit.l   The 
corporation  is  a  personality  of  private  law,  distinct  from 
its  stockholders. 

It  is  equally  well  settled  that  when  the  state 
brings  suit,  the  defendant  may  carry  the  case  up  by  appeal 
or  on  writ  of  error.   Such  proceeding  is  but  a  continuation 
of  the  case,  and  does  not  convert  it  into  a  suit  against 
the  state. 2 


1.  Bank  of  U.  S.  v.  Planters  Bank  of  Ga.  9  Wheat.  904. 

2.  See  the  great  case  of  Cohens  v.  Va.  6  '.Vheat.  264. 


More  important  as  affecting  the  Immunity  from 
s\iit  is  the  doctrine  that,  when  the  state  comes  into 
ooTirt  to  enforce  a  right,  its  recovery  is  subject  to  the 
rights  of  others  in  the  subject  matter  of  the  suit.   Thus, 
in  United  States  v.  Wilder  3  Sumner  308,  an  action  of 
trover  for  property  of  the  United  States  was  barred  by  the 
right  of  defendant  to  retain  it  for  a  lien  for  general  aver- 
age.  The  principle  has  its  widest  scope  in  oases  in  admir- 
alty, where,  when  the  res  is  brought  within  the  jurisdiction 
of  the  court,  all  clairris  are  presentable.   In  "The  Siren" 
7  Wall.  152,  the  vessel,  on  libel  by  the  United  States, 
had  been  condemned  as  prize  of  war,  and  the  proceeds  de- 
posited with  the  Assistant  Treasurer  of  the  United  States, 
subject  tc  the  order  of  the  court.   It  was  held  that  the 
funds  were  liable  to  a  claim  for  a  lien  against  the  vessel 
growing  out  of  a  collision  while  being  brought  into  port 
for  condemnation. 

The  sane  principle  applies  to  the  right  of  set-off 
and  counterclaim  by  defendants  to  suits  brought  by  the 
state.   The  extent  of  this  right  varies,  of  coxirse,  with  the 
rules  governing  the  procedure  of  the  court.   The  right  of 
set-off  is  statutory;  and  the  state  may  limit  the  right  of 
set-off  against  itself  to  oases  in  which  certain  conditions 


1.   See  also  "The  St.  Jago  de  Cuba"  9  Wheat.  409;  and  "The 
Davis"  10  Wall.  15. 
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hav9  been  compiled  with   -  as,    for  instance  ,   that  the   olaira 
shall  have  teen  previously  presented  and  allowed.        The 
general  principle   is  that   the  right  of  sot-off  or  counter- 
claim against  the   state   extends   to  any  claim,   legal  or 
equitable,    that   operates  by  way   of   direct   defense   to   the 
suit^;  but   does  not  warrant  a  separate  claim,    or  a  demand 
for  original  and  independent  relief,   since  that  would  be 
in  effect  a  suit  against  the  state.  It  is  well  settled 

that  a  Judgment  cannot  be  entered  against  the  state  for  a 
balance  on  a  set-off,"^       Hor  can  a   judgment  be   entered 
against  the  state   for  costs. ^ 

In  United  States  v.   McLemore  4  How.    286,    it  was 
held  that   although  a  circuit   court   of  the  United  States, 
sitting  as  a  court  of  law,   may   direct  credits  to  be  given 
on  a  judgment  in  favor  of  the  United  States,  and  conse- 
quently may  examine  the  grounds  on  v^iich  such  an   entry  is 
claimed,   and  may  direct   the  execution  to  be  stayed  until 
such  an  investigation  shall  be  made,    yet  it  cannot  entertain 
a  bill  on  its  equity  side      to  enjoin  the   United  States 
from  proceeding  upon  such  judgment,    since  that  is  a  suit 
against  the  United  States.     Hill  v.  United  States  9  How. 
396  reaffirmed  that   execution  upon  a  judgaaent  in  favor  of 


1.  U.    S.    v.   Eckford's  Extrs.   6  Wall.    484. 

2.  U.   S.   V.   McDaniel  7  Pet.    12;   U.    S.   v.   Ringgold  8  Pet. 
150;    Gratiot  v.   U.    S.    15  Pet.   336. 

3.  Pres.   £;  Direc.    etc.    v.   Ark.    20  How.    530. 

4.  Reeside  v.   Walker   11  How.    273;   U.    S.   v.    Eckford's  Extrs. 

5.  U.    S.   V.   McLemore  4  How.    286      (cases   cited). 
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the  United   States  may  not   be   enjoined.        In  Bouldin  v. 
State   21  Ark.    84,    on  the  contrary,    it  was  held  that   suoh 
a   suit    to  restrain  execution,   upon  the  ground  that   the 
bond  on  which  the  judgment  was  obtained  was   exeucted  with- 
out consideration,    is   not  a   suit  against   the   state,   but 
simply  setting  up  a  defense  that  might  have  been  available 
in  the  original    suit.-^ 

Consent  to  be  sued  -  how  given. 

In  England,    the  power  to  consent  to  a  suit  against 
the  Crown,   which  personifies  the  state,   is  within  the  prero- 
gative of  the  Crown.        In  the  United  States,   hov/ever,    it   is 
agreed  that   "there  is   vested  in  no   officer  or  body  the  au- 
thority to  consent   that  the  state   shall  be  sued,   except  in 
the  law-making  pov;er".2       And  in  Stanley  v.    Schwalby  162 
U.   S.   255,    it  was  held  that  "The  answer  filed  by  the  district 
attorney,   if  treated  as  undertal-ring  to  make  the  United  States 
a  party  defendant   in  the  cause,    and   liable    to  have   judgment 
rendered  against  them,  was  in  excess  of  the  instructions  of 


1.  This  view  finds   support  in  the  doctrine  stated  in  Minn. 
Co.   V.    St.   Paul  Co.   2  Wall.   623:      "Yet   this   court  has 
decided  many  times  that  when  a  bill   is  filed  in  the 
circuit  court  to  enjoin  a  judgment    of  that  court,    it 

is  not  to  be  considered  as  an  original    bill,   but  as  a 
continuation  of  the   proceeding  at   law;    so   much    so  that 
the  court  will  proceed  in  the  injunction  suit  without 
actual  subpoena  on  the   defendant,    and   though  he  be  a 
citizen  of  another  State,    if  he  were  a  party  to   the 
judgment   at  law." 

2.  Justice  Miller,    in  U.    S.   v.   Lee   106   U.    S.    196. 
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the  Attorney  General,   and   of  any  pov/er  vested  by   lav/  in 
him  or  in  the   district  attorney,   and  could  not  constitute 
a  voluntary    suhmission  by  the  United  States  to  the  juris- 
diction  of  the  court ".^ 

Control  of  proceedings  in  case   of  consent. 

The  grant   of  a  right  of  suit  against  itself  being 
purely  a  matter  of  grace  on  the  part  of  the  state,   it  may 
impose  such  terms  and  conditions  as  it  sece      fit. 2       Thus, 
in  Beers  v.  Arkansas  20  How.    527,   was  upheld  the  right    of 
a  State,    after  the   institution  of  a  suit   on  State  bonds, 
to  require   in   such  suits  the  filing   of  the  bonds.      The 
extent  of  the  control  of  the  state   over  remedies  against 
itself  is  illustrated  in  the   power  of  a  State   to  restrict 
siich  suits  to  its   own  courts^,   and  the  power  to  withdraw 
the  right   in  the    case   of  claims   iliat  have  arisen  during  the 
existence   of  the   right. ^ 

A  possible   limitation  is   in  respect  to   the  substan- 
tive rules  of   law  to  govern  the  case.      If  the  law-making 
power  atteirpted  to  prescribe   the   substantive   law  to  govern 
the  case,    the  court  might   either  refuse   jxu'isdiction  in  the 
face   of   such   an   infringement   of  the  judicial  function, or 


1.  See  also  Case  v.    Terrell  11  Wall.    199;    and  Carr  v.    U.S. 
98   U.    S.    433. 

2.  DeGroot  v.   U.    S.    5  Wall.    419. 

3.  See  above  ,    p.  41. 

4.  See  above,    p.  43. 
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hold  the  infringement  invalid  and  exercise  Jurisdiotlon  in 
disregard  thereof.   In  United  States  v.  Klein  13  Wall.  128, 
the  court  refused  to  follon  an  Act  of  Congress  -  passed  to 
reverse  a  decision  that,  in  a  suit  in  the  Court  of  Claims 
to  recover  for  property  that  had  been  taken  by  the  United 
States  \inder  the  "Captured  and  Abandoned  Property  Act"  ,  a 
pardon  was  equivalent  to  proof  of  loyalty  -  ,  providing 
that  a  pardon  should  be  held  a  proof  of  the  acts  of  dis- 
loyalty covered  by  the  pardon.   The  main  ground  of  the  de- 
cision was  that  the  act  was  an  unconstitutional  attempt  to 
control  the  effect  of  a  pardon.  But  such  an  act,  though 
otterwise  unconstitutional,  would  not  be  unconstitutional 
in  its  application  to  suits  in  the  Court  of  Claiir.s,  if 
Congress  had  the  right  to  prescribe  the  lav/  to  govern  such 
cases. 


PART   II . 
SUITS  AGAINST  PUBIIC  OFFICERS. 


CHAPTER   I. 
THE   PRINCIPLE   OF  LIABILITY  IN  TORT. 

It  was   settled  early  in  English  law  that,    although 
the  Grown  may  not  he   sued  for  torts  done  hy  public  officers, 
yet  the  actors   themselves  may  be  held  liable,   and  it  is  no 
defense  to  set  up  an  unlav/ful  authority  from  the  Crown. 
An  Act   of  Parliament  is,    of  course,    always   lav/ful  authority. 
But  where   a  statute  may   be  held  tmconstitutional,   as  in  the 
United  States,    it  furnishes  no  better  defense  than   the  un- 
lawful order   of  a  higher  executive   officer. 

The   lack  of  valid  defense   in  an  tinlawful  authority 
from  the   Crown  has  been  rested  upon  the  maxim  "the  king  can 
do  no  wrong".      To  authorize  a  wrong,   it  is  said,    is  to  do 
a  wrong;  hence,    in  the  eye  of  the  law,   the  alleged  author- 
ity  cannot   exist.      Now,  the  maxim  must  mean   one  of  two 
things.     First,   that  whatever  the  king  does  is  right;  with 
the  necessary  corollary  that  whatever  the  king  authorizes 
is  right.       Practically,   this  was,    no  doubt,    for  a  time  in 
large  measure  true;   and  the  king's   servants  acting  as 
judges  made  no  pretence  of  exercising  Jurisdiction  over  the 
king's   servants  acting  for  him  in  other  ways.      But  the   doc- 
trine   of  absolutism  was   soon  definitely  negatived.      Second, 
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that  no  wrong  ;Yill  be   imputed  to   the  king.      In  this  view, 
it  is  a  senseless  fiction.        A  more  rational  explanation  is 
that,    although  the  king  may   do  wrong,   he   is   protected  by 
his   immunity  from  suit.      If  he   does  wrong  through  an   agent, 
the  agent  is   liable,    although  the  king  is  not. 

The   state,    of  course,   can  act  only  through  agents. 
The  agent,    in  committing  a   tort,    may  be  regarded  either  as 
not  acting  for  the  state   -  in  '/^ich  view  the  agent  alone 
would  be  liable-;   or  as  acting,   although  unlawfully,  for 
the  state   -  in  which  view  both  principal  and  agent  would  be 
liable,   although  the  principal  would  be  protected  by  the 
immunity  of  the   state   from  suit.        In  either  view,   the 
liability  of  the  agent  results  from  the  fact  t}iat  his  act 
is  in  itself  unlawful,   and  does  not  rest  upon  lawful  state 
authority.        Such  authority  cannot   exist  if   forbidden  by 
a  higher  authority.      Thus,    a  statute  cannot  afford  lawful 
authority  if  contrary  to   the   Coiisti  tution. 


CHAPTJilR  II. 
lUJUHCTIOM  AGAIIBT  TORT. 

In  the  great  case  of  Osborn  v.  Bank  of  United 
States  9  Wheat.  738,  was  presented  the  question  v/hether  a 
public  officer,  about  to  commit  a  tort  under  a  statute 
alleged  to  be  unconstitutional,  may  be  enjoined  therefrom 
if  equitable  ground  exists.   An  act  of  Ohio  imposed  a 
tax  of  $50,000  a  year  on  each  branch  of  the  Bank  of  the 
United  States  situate  in  Ohio,  and  instructed  the  State 
auditor  to  issue  his  warrant  for  distraint  therefor  in 
case  of  failure  to  pay.  The  Bank  brought  suit  in  the 
United  States  Circuit  Court  to  enjoin  the  auditor  from  pro- 
ceeding to  collect  the  tax, upon  the  ground  tlaat  it  was  un- 
constitutional -  as  it  was,  in  fact,  held  in  this  case. 
The  part  of  the  decision  of  the  Supreme  Court  in  point  here 
is  the  affirmance  of  the  decree  granting  this  injunction. 

The  remedy  of  injunction  against  public  officers 
had  been  used  in  England,  though  very  sparingly.  Chief 
Justice  Marshall,  however,  as  usual,  cited  no  precedents. 

One  contention  of  appellants  was  that,  admitting 


1.  doodnow:   Admin.  Law  of  the  U.S.,  p.  420  et  seq. 
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tlBt  in  an  action  for  damages  the  statute  would  be  no 
justification  if  found  unconstitutional,   but  that  the 
State   officers  must  be   treated  as   individual  trespassers, 
yet  there  existed  no  ground  for  equitable  relief.      Chief 
Justice  Marshall  answered  thus:      "The  appellants  treat  the 
declaration  of  Osborn,   the  auditor,  that  he  should  execute 
the  law,    as  the   light   and  frivolous  threats   of  an  indi- 
vidual that  he  would  commit   an  ordinary   trespass.      But 
siirely  this   is  not  the  point  of  view  in  which  the  appli- 
cation for  an   injujiction  is  to  be  considered.      The   legis- 
lature of  Ohio  had  passei  a  law  for  the  avowed  purpose  of 
expelling  the  Bank  from  the  State;    and  had  made   it   the  d  ity 
of  the  auditor  to  execute  it  as  a  ministerial  officer.     He 
had  declared  that  he  would  perform  this  duty.      The   law,   if 
executed,    would  unquestionably  effect   its   object,  and  v/ould 
deprive   the   Bank  of  its   chartered  privileges   so   far  as   they 
were  to  be  executed  in  the  State.        #       #       It  was  to  be 
expected  that  a  person  continuing  to  hold  an  office  would 
perform  a  duty  enjoined  by  his  government,   viSii  ch  was   com- 
pletely within  his  power.      This  duty  was  to  be  repeated 
until  the  Bank  should  abandon   the   exercise   of  its  chartered 
rights."^     That  is,    it  was   decided,    in  determining  whether 
equitable  grounds  existed,    it  would  be  presumed  that  an 

1.     P.   839. 
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officor  would  perform  a  duty  laid  upon  Mm  by   statute,   and 
the  nature   of  the  threatened  tort  would  be   determined  by 
the  statute  under   color  of  ^ich  he  was  about   to   act. 

The  main  argument   of  appellants  was  as  stated  by 
Chief  Justice  Marshall:      "The  bill   is  brought,    it   is    said, 
for  the  purpose  of  protecting  the  Bank  in  the  exercise  of 
a  franchise  granted  by  a   law  of  the  United  States,    ^lioh 
francMse  the   State   of  Ohio  asserts  a  right   to   invade,    and 
is  about  to   invade.      It  prays  the  aid  of  the  court  to  re- 
strain the  officers  of  the  State   from  executing  the  law. 
It  is,   then,   a  controversy  between  the  Bank  and  the  State 
of  Ohio.     The  interest  of  the  State  is  direct  and  immedi- 
ate,  not  consequential.      The  process  of  the  court,   though 
not   directed  against  the  State  by  name,   acts  directly  upon 
it,   by  restraining  its  officers.      The  process,  therefore, 
is  substantially,    though  not  In  form,   against  the  State, 
and   the  court  ought  not  to  proceed  without  making  the  State 
a  party.        If  this  cannot  be   done,   the  court  cannot  take 
Jurisdiction  of  the  cause. "'^ 

Opinions   in  similar  cases  have   often  put   the   ruling 
that  the  suits  were  ^jot  against  the  State  upon  the  ground 
that,  when  an  officer  is  acting  under  an  unconstitutional 
statute,  he  is  not  acting  for  the  State,   and  the  State  has 

1.      P.   846. 
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no  interest.   But  it  requires  the  exercise  of  jurisdiction 
to  find  the  statute  unconstitutional;  and  if  it  is  found 
valid,  then  it  would  follow, upon  this  view,  the  court  has 
exercised  jurisdiction  over  a  suit  against  the  State.  Any- 
how, the  State  clearly  has  an  interest  in  whether  the  stat- 
ute under  which  its  officers  are  acting  is  unconstitutional. 
This  is  proved  by  the  fact  that  the  State  may  join  as 
party  defendant  in  such  a  case.^  Chief  Justice  Marshall 
did  not  deny  the  interest  of  the  State:  "The  full  force  of 
this  argument  is  felt,  and  the  difficulties  it  presents  are 
acknowledged.   The  direct  interest  of  the  State  in  the  suit, 
as  brought.  Is  admitted;  and,  had  it  been  in  the  power  of 
the  Bank  to  make  it  a  party,  perhaps  no  decree  ought  to  have 
been  pronounced  in  the  cause  until  the  State  was  before  the 
court."-   "But",  he  said,  "if  the  person  who  is  the  real 
principal,  the  person  who  is  the  true  source  of  the  mis- 
chief, by  whose  power  and  for  whose  advantage  it  is  done, 
be  himself  above  the  law,  be  exempt  from  judicial  process, 
it  would  be  subversive  of  the  best  established  principles 
to  say  that  the  law  could  not  afford  the  same  remedies 
against  an  agent  employed  in  doing  the  wrong,  w}iich  they 
would  afford  against  him  could  his  principal  be  joined  in 
the  suit."   He  upheld  the  action  against  the  officers  on 


1.  In  Gunter  v.  Atl .  C.L.  R.  R.  Co.  200  U.  S.  273,  the  State 
was  held  to  have  become  a  party  to  the  original  suit. 

2.  P.  846. 
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the  ground  of  the  personal  and  separate  liability  of  an 
agent  for  his  tort,  though  done  for  a  principal.   "It  being 
admitted,  then,  that  the  agent  is  not  privileged  by  his 
connection  with  his  principal,  that  he  is  responsible  for 
his  ovm  act  to  the  fUll  extent  of  the  injury,  why  should 
not  the  preventive  po-.ver  of  the  court  also  be  applied  to 
hira?"^ 

The  doctrine  of  Osborn  v.  Bank  has  never  since 
been  questioned.   In  Dodge  v.  Woolsey  18  How.  331,  a  sim- 
ilar case,  the  objection  of  suit  against  the  State  was 
not  raised.  And  in  Poindexter  v.  dreenhow  114  U.  S.  270, 
Justice  Mat  thews,  speaking  for  the  co^  't,  said  of  enjoining 
the  collection  by  State  officers  ol  unconstitutional  taxes: 
"The  practice  bas  become  common,  and  is  well  settled  on 
uncontrovertible  principles  of  equity  procedure."^  ^ 


1.  P.   843. 

2.  The   four  dissenting  justices  did  not  deny  this,    but   con- 
sidered that,    the  taxes  being  valid,  the  right   to   have 
the  coupons  received  therefor  was  merely  a  right  of 
set-off,   and   tiiat  any  suit   to  restrain  the  collection 
of  the  taxes  was  in  effect   a  suit   to  conpel  the   State 

to  fulfil  the  contract  to  receive  the   coupons  for  taxes, 
later,   McSahey  v.  Va.    135  U.    S.    652,    Justice  Bradley, 
who   delivered  the  dissenting  opinion  in  Poindexter  v. 
Greonhow,   admitted  that  the  view  of  the  majority  whs 
probably  correct   -  that  the   tender  of  the   coupons 
worked  a   defeasance   of  the  taxes,    so   that  the  collec- 
tion of  them  thereafter  was   a  tort,    just   as   if  they 
were  unconstitutional   in  the   first  place. 

3.  Songress,    in  the   exercise   of  its  control  over  remedies 
in  the   federal  courts,    has  provided   that  the  remedy  of 
injunction   sliall  not  be  used   to  restrain  the  oj^IIectiott 
of  unconstitutional  federal  taxes.      Of  course.   Congress 
cannot  remove   the   liability  of  the  officers,    but   ±i 
seems  it  can  control  the  remedy,    to  the  extent  at   least 
of  confining  the   injured  party   to   his  remedy  at   law. 
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Certainly,    if  Oaborn  v.   Bank  had  been  decided  dif- 
ferontr  ,  jonatitutional   limitations  would  have 

been  dead   letters.        The    doctrine  that   a  public   offi- 
cer may  be  restrained,    in  a  proper  case   in  equity, 
from  committing  a  tort  under  color  of  an  unlawful 
authority,   has,    so  far  as  I  know,   never  been  denied 
hy  a  State   court.     Objection  was  made  in  Osborn  v. 
Bank,   probably,  not  so  much  in  denial  of  this  general 
doctrine,   but  from  a  failure  to   ^preciate  fully  that 
the  Constitution  of  the  United  States  operates  upon 
State  enactments  Just  as  a  State  constitution  operates 
upon  State  statutes.      It  was  a  period  of  general  pro- 
test against  the  national  supremacy  over  the  States 
which  was  in  process  of  realization. 

The  decision  in  Osborn  v.   Barilc  was  clearly  right. 
To  enjoin  State  officials  does  affect  the  State  more 
closely  than  to  hold  them  liable  in  damages.      The 
State  cannot  itself  act,   as  can  the  king;   and  if  every 
agent   is  restrained,   the  State   cannot  act  at  all.     But 
this  intrinsic  limitation  of  the  State   should  not  af- 
fect the  remedy  against  its  agents.     The  principle   is 
that   every  person  is  liable   for  his  own  torts,   even 
though  acting  as  agent.      If  a  public  officer  would  be 


State   legislation   cannot,    of  course,    affect   the 
power  of  the    federal  courts  in  the  administration 
of  their  regular  equitable   remedies.      In  re   Tyler 
149   U.    S.    164. 
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liable  in  damages  for  an  aot,  th9re  is  no  reason  why, 
if  equitable  grounds  exist,  he  should  not  be  enjoined 
from  the  act. 

The   only  case   in  which  the  Supreme   Court  has 
departed  from  this  doctrine   is  Belknap  v.    Schild  151  U. 
S.   10.      In  that  case,   a  bill  in  equity  was  brought  by 
the  owner   of  a  patent  against  officers  of  the  United  States, 
in  charge  for  the  United  States  of  a  caisson  gate,   the 
property  of  the  United  States,  made  in  infringement  of 
the  patent;  and  used  in  a  drydock  at  a  navy-yard  of  the 
United  States.     The  court  recognized  that  the  officers 
would  be  liable  in  damages;  but  held  that  no  injunction 
could  issue,  since  that  would  prevent  the   use  by  the 
United  States  of  its  own  property,    in  its  possession.-^ 

Justice  Gray,   delivering  the  opinion  of  the  court, 
said:    "The  United  States,   then,  had  both  the  title  and 
the  possession   of  the  property.     The  United  States  could 
not  hold  or  use  it  except  through  officers  and  agents. 
Although  this   siiit  was  not  brought  againstthe  United 
States  by  name,   but  against  their  officers  and  agents 
only,  nevertheless,    so  far  as  the  bill  prayed  for  an  in- 
junction,  and  for  the  destruction  of  the  gate  in  question. 


1.      Justice  Bradley  had  strongly  intimated  a  similar  view 
in  James  v.    Campbell   104  U.    S.    356,    alfcou^h  the  case 
Irnd  been   decided  upon  the   ground  that   the  patent  was 
invalid.      This  dictum  was  not  mentioned  in  Bolknap  v. 
Schild. 
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th©  defendants  had  no  individxial  interest  In  the  contro- 
versy; the  entire  interest  adverse  to  the  plaintiff  was 
the  interest  of  the  United  States  in  property  of  which  the 
United  States  had  "both  the  title  and  the  possession."  This 
arguraent,  except  for  the  fact  that  title  here  was  \mdis- 
puted,  is  exactly  the  same  as  in  Justice  Gray's  dissenting 
opinion  in  United  States  v.  Lee  106  U.  S.  196;  and  the  case 
can  only  be  explained  as  enforcing  his  opinion  there.  It 
is  true  he  distinguished  United  States  v.  Leo  on  the 
ground  that  title  to  the  land  was  disputed  in  that  case. 
But  surely  the  United  States  has  as  direct  an  interest  in 
property  vfliich  it  holds  by  a  disputed  title  as  by  an  un- 
disputed title.  The  cases  Justice  Gray  cited  as  holding 
that  "no  injunction  can  be  issued  against  officers  of  a 
State  to  restrain  or  control  the  use  of  property  in  the 
possession  of  the  State  or  money  in  its  treasu.ry"  -  Lou- 
isiana v.  Jiimel  and  Elliott  v.  Wiltz  107  U.  S.  711, 
Cunningham  v.  U.  &  B.  R.  R.  Co.   109  U.  S.  446,  Hagood  v. 
Southern  117  U.  S.  52  -  were  oases  of  an  entirely  differ- 
ent nature.  They  were  suits  to  obtain  property  of  the 
State;  not  one  of  them  was  to  prevent  a  tort.   They  clear- 
ly support  the  decision  in  Belknap  v.  Schild  that  no  decree 
for  the  destruction  of  the  property  of  the  United  States 
used  in  infringement  of  the  patent  could  be  rendered  in  a 

suit  against  the  officers.   Just  as  clearly,  they  are  not 
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in  point  upon  the  queetlon  of  the  injunction. 

It  seems  almost  incredible  that  Belknaj'  v.  Schild 
was  decided  so  after  United  States  v.  Lee.   In  the  latter 
case,  ejectment  was  upheld  against  officers  of  the  United 
StateSjin  possession  ol  land  claimed  by  the  United  States, 
on  which  the  United  States  had  valtable  improvements  used 
in  the  public  service.   The  case  held  squarely  that  a 
public  officer  may  be  held  liable  for  a  tort,  and  that  the 
court  will  inquire  into  the  defense  -  in  that  case  depending 
on  the  title  of  the  United  States.  The  direct  interest  of 
the  United  States  did  not  prevent  relief.   In  Belknap  v. 
Schild,  the  suit  was  to  prevent  a  tort;  the  validity  of  the 
defense  depended  on  Aether  the  caisson  gate  was  an  infringe- 
ment of  the  patent.  The  fact  that  property  of  the  United 
States  was  used  in  committing  the  tort  should  not  have  pre- 
vented relief.  This  is  established  by  such  a  case  as  Ex 
parte  Young  209  U.  S.  123,  in  which  public  officers  were 
enjoined  from  acts  not  possible  to  them  as  individuals,  but 
consisting  in  using  their  official  positions  to  violate 
constitutional  rights.   That  the  United  States  could  use 
its  property  only  through  agents  was  no  ground  for  denj'-ing 
relief  against  the  torts  of  its  agents,  anymore  than  in 
United  States  v.  Lee. 

Justices  Harlan  and  Field  dissented  in  Belknap  v. 
Schild.   Justice  Peckham  took  no  part  in  the  decision.   In 
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the  next   similar  case,  Dashiell  v.  Grosvenor  162  U.  S. 
425,  the  question  was  avoided  by  holding  that  there  was 
no  infringement.   In  International  Postal  Supply  Co.  v. 
Bruce  194  U.  S.  601,  Belknap  v.  Schild  was  reaffirmed, 
and  an  injunction  denied  to  restredn  the  postmaster  at 
Syracuse  from  using,  in  infringement  of  a  patent,  stamping- 
machines,  hired  by  the  United  States  Postoffioe  for  a  term 
of  years.    Justice  Harlan  again  dissented,  and  Justice 
Peckham  concurred  in  the  dissent. 

In  a  State  case,  Hopkins  v.  Clemson  Agricultural 
College  77  S.  C.  12,  the  Court  denied  relief,  in  a  suit 
apiainst  the  Trustees  of  the  Clemson  Agricultural  College, 
incorporated,  an  agent  of  the  State,  against  a  dike  erected 
•jn  the  college  grounds  so  as  to  cause  the  water  to  over- 
flow the  lands  of  plaintiff  as  they  would  not  naturally 
do.   The  court  put  the  decision  on  the  ground  that  the 
State  was  an  indispensable  party  to  a  suit  to  affect  the 

dike  -  its  property,  on  its  property.   But  any  effective 

iestruction  of  the 
relief  in  this  case  would  have  required  a  decree  for  the^ 

dike,  which,  of  course,  could  not  be  rendered  in  a  suit 

against  the  agent  of  the  State.   In  Salem  Flouring  l^ills 

Co.  V.  Lord  69  P.  (Ore.  1902)  1033,  State  officers  were 

enjoined  from  using  more  water  from  a  stream  than  the  State 

was  entitled  to  under  a  contract  by  which  it  acquired  the 

right  to  use  a  certain  amount.   The  court  said  that  the 
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decreo  cannot  affeot  the   property  of  the   State.      But 
since  the   decree   enjoined   the  use  of  any  appliance   cap- 
able   of  taking  more  water  than   proijer,   and  such  an  appli- 
ance owned  by  the  State  was  being  used   therefor,    it   seems 
to  enjoin  the  use   of  property  of  the   State;    and  the  remark 
of  the   coiirt  must  be   limited  to  mean  that  the  proxjerty  of 
the   State   cannot  be  directly  acted  upon  -  removed,   altered, 
or  destroyed. 

The   decision  in  Belknap  v.    Schild  seems  unfortun- 
ate. As  Justice  Harlan  pointed  outfit  permits  any  patent 
capable   of  use  in  the  public  service   to  be  used  by  the 
government  at  will,    thus  nullifying,    to   that  extent,   the 
constitutional  inhibition  against  taking  private  property 
for  public  use  without   just  compensation.      It  would  oper- 
ate to  deni'  preventive  relief  against  a  wrong  in  any  case 
in  which  property  of  the    state  was  used  in  committing  the 
wrong.      In  my  view,    the  decision  was   fundamentally  wrong. 


CHAPTER   III. 
SUITS   TO  RECOVER  PROPERTY   IN   THE   POSSESSION   OF  PUBLIC  OFFICERS. 

Also   growing   out  of  the   separate   liability  of  an 
agent   in  tort,    is   tlae  right  to  sue   a  public  officer  for  the 
recovery  of  property  alleged  to  be  tortiously  held  by  him,. 
The  direct   interest  of  the   state  in  such  a  case,    in  which 
the  defense  is  claim  of  title  in  the  state,    is  evident. 
But   Osborn  v.   Bank  had   settled  that,    where  a  right  of  ac- 
tion exists  against  a  public  officer,    it    is  not  barred  by 
the  fact  that   it  directly  affects  the   state. 

In  Osborn  v.   Bank,   Chief  Justice  Itershall  said   that 
he  could  perceive  no  line  of  distinction,  where  a  public 
officer  was  guilty  of  a  trespass  imder  color  of  an  uncon- 
stitutional tax,   between  an  action  for  damages  and  an  action 
of  detinue   for   recovery  of  specific  articles  taken  in  col- 
lection of  the  tax.     And   in  Poindexter  v.   Greenhow  114  U. 
S.   270,  the  title  case  was  an  action  of  detinue  in  a  simi- 
lar  case. 

The  case  of  Governor  of  Georgia  v.  Lladrazo  1  Pet. 
110  was  as  follov/s.  In  1817,  a  cargo  of  slaves  belonging 
to  Madrazo  was   seized  by  a  privateer,    and  sold  to  Bowen 
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by  deoree  of  a  court  not   reoognized  as   coripetent  by  tho 
United  States.      In  being  transported  through  the  Floridas, 
the   slaves  were  brought  within  the   limits   of  the   State   of 
Georgia,    and  were  seized  by  a  revenue  officer  tinder  an  Act 
of  Congress  annuling  the  title  of  any  importer  of  slaves. 
As  provided  by  the  act,    the    slaves  were  turned  over  to   the 
Governor   of  the   State.      Part  of  them  were  sold  by  him,   and 
the  money  deposited  in  the  State   treasury.     Madrazo,    claim- 
ing that  the  slaves  were  his,   and  that  he  was  not  responsi- 
ble  for  their  ingportation  into  Georgia,   brought  a  libel  in 
the  United  States  District  Court  against  the  Governor  of 
Georgia  for  the  slaves  remaining  in  his  possession  and   for 
the  proceeds   from  the  sale  of  the  rest.      Chief  Justice 
Marshall  plainly  regarded  the  action  as  a  form  of  suit 
against   the  State;    and,    sj-nce  the  libel  was  to  reach  moneys 
in  the  treasury,   of  whic'h     the  Governor  had  not  even  pos- 
session,  it  is  probable  that  the  service  on  him  was  intend- 
ed as  service  on  the  State,    on  the  theory,   as  adopted  by 
Justice   Johnson  in  his   dissenting  opinion,   that   the   Eleventh 
Amendment  does  not  apply  to   suits  in  admiralty.     But  even 
If  the  Governor  could  be  considered  as  a  defendant  in  his 
personal   character.   Chief  Justice  Marshall  said,   no  case 
was  made  out  against  him  personally.       The  slaves  had   come 
into  his  possession  in  perfectly  lawful  manner.      The  action, 
therefore,   was  not  against  him  for  wrongful  possession,   but 


rather  in  the    rature  of  a  suit   to    enforce  an   equitable 
claim  to  the  slaves.        Since   the  Governor  had  no  personal 
interest   in  the   slaves,    the    claim  was  not  against  him. 
Consequently,    the  right  of  action  was  not  against  him. 

In  United  States  v.   Peters   5  Cranch   115,   was   in- 
volved  the    validity  of  a  decree   of  a  U/^ited  States  Distract 
Court.      Certain  Ameri  ??.ns,    Olmstead  et  al.,    captured  by  the 
British  during  the  Wtr  of  Revolution,   rose   and   captured  the 
vessel   on  which  they  were  put   to   service.      V/hile  on  the 
way  to  portjthe  vessel  was  taken  in  charge  by  a  ship-of-war 
of  the   State   of  Penn^lvania.      The  court  of  admiralty  of 
Pennsylvania,    in  condemning  the  vessel  as  prize  of  war, 
decreed  only  one-fourth  to  Olmstead   et  al.,   and  the  rest 
to   the   State.    On  appeal, the   Court   of  Appeals   for  prize 
cases, set  up  by  the  Continental  Congress,    decreed  all  to 
Olmstead  et   al.      The  Pennsylvania  court  refused  to  accept 
the  decree,   on  the  ground  that  it  involved  a  review  of  facts 
found  by  a  jury,   and   decreed  sale  and  distribution.     The 
marshal,    despite  an  injunction   from  the   Court  of  Appeals 
turned  over  the    share   of  Pennsylvania   to  Rittenhouse,    the 
State  treasurer,   v/ho   gave  a  bond  of  indemnity  therefor  to 
the   judge   of  the   admiralty  court.     Rittenhouse,    and,    on 
his  death,   his  executrioes,   held  the  funds   separate,    re- 
fusing to   deliver   them  to  the   State  until  released   from  the 
bond  to  the  admiralty  judge.        In  1803,    the  United  States 
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District  Court,  in  a  suit  in  admiralty  by  the  suocessors 
to  the  rights  of  Olmstead  et  al.  agxinst  the  executrioes 
of  Rittenhouse,  decreed  tYat   the  funds  be  delivered  up  to 
the  lihellants.    It  was  strongly  urged  that  the  decree 
was  invalid  on  account  of  the  claim  of  the  State.  But 
Chief  Justice  Liar  shall  said:   "The  State  cannot  he  made  a 
defendant  to  a  suit  brought  by  an  individual,  but  it  remains 
the  duty  of  the  courts  of  the  United  States  to  decide  all 
cases  brought  before  them  by  citisens  of  one  State  against 
citizens  of  a  different  State»  where  a  State  is  not  neces- 
sarily a  defendant.  #    #   it  can  never  be  alleged  that 
a  mere  suggestion  o"^  title  in  a  State  to  property,  in  pos- 
session of  an  individual,  must  arrest  the  procee'lings  of  the 
court,  and  prevent  their  examining  the  validity  of  the 
title." 

Jristice  Gray,  in  United  States  v.  Lee,  limited 
United  States  v.  Peters  by  the  fact  that  the  funds  were 
in  the  possession  of  the  libellees  in  their  private  capac- 
ity.  "The  Chief  Justice",  he  said,  "carefully  avoided 
expressing  an  opinion  upon  a  case  in  which  the  money  sued 
for  was  in  the  possession  of  the  State."   It  is  true  Chief 
Justice  liarshall  did  use  the  fact  that  the  funds  were  helj-d 
in  a  private  capacity.   And  he  also  said  in  the  course  of 
the  opinion:   "If  these  proceeds  had  been  the  actual  prop- 
erty of  Pennsylvania,  hov;ever  wrongfully  acquired,  the 


-74- 


dlsclosure  of  the  fact  would  have  presented  a  oaae  on 
which  it  is  unnecessary  to  give  an  opinion."   It  is  diffi- 
cult to  understand  just  what  the  Chief  Justice  meant  by 
this.   But,  in  view  of  the  fact  that  he  plainly  said  that 
the  State  could  not  acquire  title,  on  account  of  the  decree 
of  the  Court  of  Appeals,  and  proceeded  to  say,  "The  full 
right  was  immediately  invested  in  the  claimants,  who  might 
rightfully  pursue  it  into  whosesoever  hands  it  might  come" , 
the  statement  of  Justice  G^ray  finds  little  support.   There 
seems,  indeed,  no  distinction  in  principle  between  a  case 
of  wrongful  possession  by  a  public  officer  of  property 
claimed  by  the  state,  and  of  wrongful  possession  in  a  pri- 
vate capacity  of  like  property.  The  basis  of  the  action  in 
either  case  is  the  wrongful  possession  by  the  person  sued; 
the  defense  in  either  case  depends  upon  the  title  of  the 
state. 

If  actions  at  lav/  moy   be  maintained  for  the  recovery 
of  property  wrongfully  in  the  possession  of  public  officers, 
then  it  naturally  follov/s  that,  if  equitable  grounds  exist, 
equitable  relief  may  be  had  in  such  cases.  In  Osborn  v.  Bank, 
if  the  original  injunction  against  the  collection  of  the 
tax  was  proper,  then  of  course  the  decree  for  restitution 
was  simply  an  enforcement  of  the  original  decree.   But 
Chief  Justice  Marshall  also  held  that,  even  if  the  original 
injunction  was  improper,  the  injunction  upon  the  amended 
bill,  enjoining  the  officers  from  disposing  of  the  funds,  and 
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decreeing  restituion,  wao  suetainaole.   The  etiuita'ole 
ground  was  that,  if  the  funds  were  disposed  of,  they 
would  he  irretrievably  lost  to  the  plaintiffs,  because 
the  State  could  not  be  sued. 

Chief  Justice  ">'aite,  in  Louisiana  v.  Jumel  107 
U.  S.  711,  explained  away  the  decreo  for  restitution  in 
Osborn  v.  Bank  thus:   "Under  the  state  of  facts,  the  order 
for  its  return  involved  no  question  of  power  to  interfere 
with  what  was  actually  in  the  treasury.  #   #  the  money 
was  kept  out  of  the  treasury,  because  if  it  got  in  it  would 
be  irretrievably  lost  to  the  Bank,  since  the  State  could 
not  be  sued  to  recover  it  back."  But  the  funds  had  ac- 
tually been  covered  into  the  treasiiry,  where  they  were 
kept  separate  by  the  treasurer;  the  decree  ordered  the 
treasurer  to  restore  them.   The  explanation  by  Justice 
IJiller,  in  Cunningham  v.  M.  &  B.  H.R.  Co  109  U.  S.  446, 
is  better:  "a  preliminary  injunction  of  the  court,  forbidding 
the  State  officer  fron  placing  the  money  of  the  Bank,  which 
he  had  seized,  in  the  treasur-  of  the  State,  having  been 
disregarded,  the  final  decree  corrected  the  violation,  by 
requiring  the  restoration  of  the  money  thus  removed."  Cer- 
tainly, there  is  no  reason  v/hy  proiDerty  may  not  be  recovered 
on  the  ground  of  wrongful  possession  if  held  by  the  treas- 
urer in  the  treasury  of  the  State,  just  as  if  iield  by  any 
other  officer  of  the  State.   Of  course,  if  the  money  had 
not  been  kept  separate,  but  had  become  mingled  with  the 
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other  moneys  in  the  treasury,  it  would  probably  have  been 
no  longer  traceable  on  the  ground  of  wrongful  possession. 
So  tlfit  Chief  Justice  Waite  was  right  in  saying:  "no  one 
pretended  that  if  the  money  had  been  actually  paid  into  the 
treasury,  and  had  become  mined  with  the  other  money  there, 
it  could  have  been  got  back  from  the  State  by  a  suit  against 
the  officers."-^   In  such  case,  probably  the  only  right  of 
action,  aside  from  suits  for  damages  against  the  officers, 
would  have  been  on  an  implied  contract  against  the  benefic- 
iary of  the  money.   Such  right  of  action  would  be  against 
the  State,  and  not,  of  course,  against  the  treasurer.   As 
Chief  Justice  Waite  continued:  "Certainly  no  one  would  ever 
suppose  that  by  a  proceeding  against  the  officers  alone,  they 
could  be  held  as  trustees  for  the  Bank,  and  required  to  set 
apart  from  the  moneys  in  the  treasury  an  amount  equal  to 
that  which  had  been  improperly  put  there,  and  hold  it  for 
the  discharge  of  the  liability  which  the  State  incurred  by 
reason  of  the  unlawful  exaction." 

The  need  which  Chief  Justice  Waite  seems  to  have 
feltjii.  Louisiana  v»  Jumel^of  explaining  Osborn  v.  Bank  as 
not  taking  money  out  of  the  treasury^  was  not  real.  Lou- 
isiana V.  Jumel  v;as  an  entirely  different  case.   The  action 
was  not  based  on  the  wrongful  possession  of  property  belong- 


1.  For  similar  opinion,  see  Mich.  State  Bank  v.  Ha-^mond 
1  iJich.  527,  538. 
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ing  to  the  plaintiffs,  tut  was  to  reoofver  money  which  the 
State  owed  to  th«  plaintiffs.   Plainly,  when  the  State  is 
bound  to  individuals  for  money,  either  by  contract  or  trust, 
the  right  of  action  is  against  the  State  alone,  and  not 
against  the  officers  in  possession  of  the  money.  And  this 
is  so,  whether  the  money  or  other  property  is  in  the  treas- 
ury, in  the  possession  of  the  treasurer,  or  is  in  the  hands 
of  other  officers,  entirely  separate  from  the  treasur-  - 
as  in  the  case  of  Llurray  v.  Wilson  Distilling  Go.  213  Lf.S, 
151.   The  same  is  true  of  the  attempt  to  enforce  a  lien 
against  property  of  the  State.   The  right  of  action  is  a- 
gainst  the  State,  not  against  the  officers  in  possession. 

A  case  in  a  State  court,  Lowry  v.  Thompson  25  S.  C. 
416,  is  difficult  to  reconcile.  A  contract  had  been  made 
with  the  land  coraaissioner  for  the  sale  of  a  piece  of  land 
to  the  State  of  South  Carolina.   The  title  deed  was  placed 
in  the  hands  of  a  third  party,  to  be  delivered  to  the  land 
conmissioner  upon  payment  of  the  balance  of  the  purchase 
money.  The  land  conmissioner  wrongftilly  obtained  posses- 
sion of  the  deed.  The  office  of  land  commissioner  was  later 
abolished,  and  the  effects  of  the  office  and  fho  State  lands 
were  put  into  the  custc'   of  t?"  secretary  o'  state,  under 
the  commissioners  of  the  sinkiig  fund.   Suit  was  brought 


1.   Christian  v.  A.  &  N.C.  R.H.  Co.  133  U.  S.  233. 
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for  the  recovery  of  the    deed  agalns""    the   comnis  si  oners  of 
the    sinklns  fund,    the    jaoretary  o     s"tate  not   being  made  a 
party,   because  holding,  under  the  commissioners.      The   court, 
"by  two  to   one,   held  that  the  suit  could  not  be  maintained, 
on  the  grovind  that   the   State  was  an  indispensable  party  to 
a  suit  to  recover  property  in  its  possession.        The  court 
urged,   it  is  true,    the  point  that  the   "^^.w  provided  fT 
control  of  the   comnis si  oners  over  th     secretary  of  state 
so  far  only  as  he  had  custody  of  property  of  the  State. 
But  it  is  fairly  clear   from  the  opinion  that  the  same  rul- 
ing would  havf   been  made  in  a  similar  sixit  against  the 
secretary  of  state.      If  so,    the  decision  seems  clearly 
wrong;   because  the  action  was  for  the  recovery   of  property 
in  the  wrongful  possession   of  the  officers   sued. 

The  great   case   of  United  States  v.   Lee   106  U.    S. 
196  will  be  given  a  full  e^osition,   not  because  it  added 
to   the   principle   set   out   in  this  chapter,   but  because   of 
the  careful  study  and  able  presentation,  both  in  the  opinion 
of  Justice  Miller   for  the   five  majority  justices,    and  in 
the   opinion  of  Justice  Gray  for  the   four  dissenting  jus- 
tices.       The  case  was   a  suit   in  ejectment  against  Kaufman 
and  Strong,   officers  of  the  United  States  in  charge  of  the 
estate  which  had  been   the  property  of  General  Robert  E. 
Lee,  known  as  the  Arlington  estate,   which  had  been  bid   in 
by  the  United  States  at  tax  sale,  and  was  being  used  for  a 
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soldlers'    cerietary,    fort   and  arsenal,   upon  the  allegation 
that  the  tax  sale,   and  therefore  the  title   of  the  United 
States,   was  invalid  -  as  was,    in  fact,    decided  in  this 
case.        The  main   question  was  wliether  the    suit  was  barred 
"by  the  interest  of  the  United  States  in  the  property.   The 
answer  depended  upon:-      (1)   precedent;      (2)   principle; 
(3)   public  policy. 

Justice  Gray  showed;    "The  English  authorities,    from 
the  earliest  to  the    latest  times,   show  that  no  action  caa 
be  maintained  to  recover  the  title   or  possession  of  land 
held  by  the  Crown  by  its  officers  or  agents,   and  leave  no 
doubt  that  in  a  case  like  the  one  before  us,  the  proceed- 
ings would  be  stayed  at  the  suggestion  of  the  Attorney  Gen- 
eral in  behalf  of  the  Crown."        Justice  Miller  passed  by 
the  English  authorities,    saying  that   little  weight   could 
be  given  them  for  two  reasons:-     the  existence  of  an  effec- 
tive remedy  by  petition  of  right  in  England;   and  the  great 
reverence   for  the  Crown,   wliicii  would  make  the  disturbance 
of  the  possession  of  the  Crovm  a  shocking  matter. 

Justice  Miller  then  proceeded  to  the  precedents    in 
the  Supreme  Court  itself.     He  relied   strongly  on  the  lan- 
guage  of  Chief  Justice  Uarsihall  in  United  States  v.  Peters; 
"it   certainly  can  never  be  alleged  that  a  mere  suggestion  of 
title  in  a  state   to  property  in  the  possession  of  an  individ- 
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ual  must  arrest  the  procoedings  of  the   court,   and  prevent 
their   looking  into  the  suggestion  and  examining  the  valid- 
ity of  the  title";    and  on  the  decision  in  Oshorn  v.    Bank, 
with     the  repetition  of  this  statement  from  United  £-tates 
V.   Peters.      Justice  Gray  did  not  succeed  satisfactorily  in 
his  attempt  to   explain  away   these  cases.      To   offset   them, 
he  cited"Bhe  Exchange"   7   Granch  116.      It   is   true   in  that 
case  the  court  declined  to   exairiine   the  validity  of  the 
title  set  up  in  defense.     But  that  was  a  lihel  of  a  war- 
vessel     in  the  regular  service  of  the  Eii.peror  of  France, 
which  had   come   into  ovix  waters   on  a  friendly  visit.     Under 
these  circumstances,    comity  required  that  the  Judiciary 
should  not   interfere  with  the  vessel.      The  case  was  not 
mentioned  by  Justice  Liiller;    nor,   it    seems,   has  it  been 
considered  in  point   in   other  cases  of  suits  involving 
property   claimed  by  the  state. 

Then  there  were  the  four  previous  cases  just  like 
United  States  v.    Lee.      One  of  them,   Meigs  v.   UcClung  9 
Granch  11,    came  up  between   United  States  v.   Peters  and 
Osborn  v.   Bank.      Of  this   case,    Justice  Gray  said:      "the 
full   statement   of  their  position,    in  the  bill  of  exceptions 
#       #     shows   that  the  fact  tiet  they  so  held  was  not   set 
up  in  defense,    except  as   supplemental  to  the  position   that 


1.      See  above,,  p.  73. 
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the   legal  title  was  in  the  United  States,    and  it   does  not 
appear  to   }iave  been  mentioned  in  argument.      No   objection 
to  the  exercise   of  Jurisdiction  was  made  "by  the   defendants 
or  by  the  United  States,    or  notica  by  the  court.      That  the 
court  understood  the  United  State:^  to  desire   a  decision  vnon 
the  merits  is   ftirther  apparent  from  Chief  Justice  Marshall's 
sumcary  tov/ards  the   close  of  the  opinion:      'The   land  is  cer- 
tainly the  property  of  the  plaintiff  below;    and  the  United 
States  cannot  have   intended  to   deprive  him  of  it  by  violence 
without   coii|)ensation. '      Had  the  decision  covered    *:he  question 
of  jurisdiction,   the  Chief  Jiistice  would  hardly  have   omitted 
to  refer  to   it   in  Osborn  v.   Bank."        This  last  suggestion  is 
without  any  weight;    for  in  Osborn  v.   Bank     Chief  Justice 
Marshall  made  no  resort  to  precedent,   not  even  to  United 
States  V.   Peters.     The   statement,  moreover,   that  the  inter- 
est of  the  United  States  was  set  up  only  as  part  of  the  . 
defense  of   title  in  the  United  States,   is  clearly  incorrect. 

It  is  true  that   the  point  was  not  argued  in  the  Supreme 
Court  nor  mentioned  in  the  opinion.       But,  as  pointed  out 
by  Justice  Miller,    the   bill  of  exceptions  clearly  set  out 
the  interest  of  the  United  States  as  a  separate  ground  of 
defense. 

In  the  three   similar  cases   -  Wilcox  v.   Jackson  13 
Peters  498,   Brovrn  v.   Huger  21  How.  305,    Grisar  v.   UcDowell 
6  Wall.    363  -  arising  after  Osborn  v.   Bank,    the  objection 
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was  not   raised.        Justice  Miller   regarded  this  as  evidence 
that  the   principle  was   considered  as  fully  established. 
Justice  Gray   explained  thera  on  the  ground  that  the   United 
States  was  willing  tliat  the  court   should  decide:    "The  view 
on  which  this  court  appears  to  have  constantly  acted,   which 
reconciles  all  its   decisions  and   is   in  accord  with  the  3ng- 
lisli  authorities,    is  this:       the  ohjection  to  the   exercise 
of  jurisdiction  over  the  sovereign  or  his  property,    in  an 
action  in  wMch  he   is  not  a  party  to  the   record,    is  in  the 
nature  of  a  personal  objection,   which,   if  not  suggested 
hj  the  sovereign,  may  be  presumed  not   to  be  intended  to 
be   insisted  upon."        How,    the   immunity   from  suit  is  a 
personal  privilege,  which  ma^  be  waived.     But  certainly 
the  court   ought  not  presume  a  waiver,    and  require   an  ac- 
tive insistence  upon  the  privilege,    in  a  suit  against 
individuals,   to  which  the  sovereign  is  not  even  a  party. 
It  ought  rather,  if  facts  appear  that  show  the  suit  to  be 
in  violation  of  the  immunity  of  the   sovereign,    dismiss 
the    case  unless  a  waiver  of  the   immunity    is  shown.      This 
is  confirmed  by  the  consideration  that   the  law  officers 
of  the  United  States  have  no  power  to  consent   to  a  suit 
against  the   United  States    ;   yet  this  view  of  Justice  Gray 
would  make  the  allowance  of  suits,    in  effect  against  the 
United  States,    depend  upon  whether  these   law  officers  might 


1.      See  Part   I,    p.    r4. 
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or  might  not  object.  Anyhow,  this  view  of  Justice  Gray 
does  not  affect  the  decisions  in  United  States  v.  Peters 
and  Oshorn  v.  Bank. 

Two  recent  opinions  did  furnish  him  some  support. 
In  "The  Davis"  10  Wall.  15,  the  opinion  placed  a  false 
emphasis  on  whether  property  is  in  the  possession  of  public 
officers  or  not.^  And  in  Carr  v.  United  States  98  U.  S. 
433,  Justice  Bradley,  delivering  the  opinion  of  the  court, 
expressed  the  opinion  that  cases  like  United  States  v.  Lee 
are  barred  by  the  interest  of  the  United  States.  But,  as 
pointed  out  by  Justice  Miller,  this  was  pureily  obiter,  llo 
doubt  it  was  these  two  opinions  that  encouraged  the  vigor- 
ous objection  to  the  action  in  United  States  v.  Lee.  On 
the  whole,  however,  the  summary  of  the  cases  by  Justice 
Uiller  was  well  justified:   "This  examination  of  the  cases 
in  the  court  establishes  clearly  this  result:  tliat  the  prop- 
osition tliat  when  an  individual  is  sued  in  regard  to  prop- 
erty which  he  holds  as  officer  or  agent  of  the  United 
States,  his  possession  cannot  be  disturbed  when  that  fact 
is  brought  to  the  attention  of  the  court,  has  been  over- 
ruled and  denied  in  every  case  where  it  has  been  necessary 
to  decide  it;  and  that  in  many  others,  where  the  record 
shows  that  the  case  as  tried  below  actually  and  clearly 
presented  that  defense,  it  was  neither  urged  by  counsel 


1.   See  above,  p.  46. 
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nor  considered  by  the   court  here,    though,    if  it   l-tad  been 
a  good  defense,    it  would  have  avoided  the   necessity   of  a 
long  inquiry  into    the   plaintiff's  title  and  of  other  per- 
plexing questions,    and  have  quickly  disposed  of  the   case. 
And  we  see  no   escape  from  the  conclusion  that,    during  all 
this  period,    the  court  has  held  the  principle  to   be  imsound, 
and  in  the  class  of  cases  like  the  present  #     #   ,    it  was 
not  thought  necessary  to  re-examine  a  proposition  so  often 
and  so  clearly  overruled  in  previous  well  considered  decis- 
ions." 

The  argument  upon  principle  was  strongly  stated  by 
Justice  Sray  for  Ms  side;      "The  sovereign  is  not  liable 
to  be  sued  in  any  judicial  tribunal  without   its  consent. 
The    sovereign  cannot  hold  property  except  by  agents.   To 
maintain  an  action  for  the  recovery  of  possession  of  prop- 
erty held  by  the  sovereign  through  its  agents,    not  claiming 
any  title   or  right  in  themselves,  but  only  as  the   represen- 
tatives of  the  sovereign  and  in  its  behalf,   is  to  maintain 
an  action  to  recover  possession  of  the  property  against 
the  sovereign;   and  to   invade  sudi  possession  of  the  agents, 
is  to  invade  the  possession  of  the  sovereign,   and  to  violate 
the    fundamental  maxim  that  the   sovereign  cannot  be   sued." 
"To  maintain  this  action,    independently  of  any  legislation 
by  Congress,    is   to   declare  that  the   exemption  of  the  United 
States   from  being  inj^leaied  without  their  consent  does  not 
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embraoo   lands  hold  "by  a  disputed  title." 

Justioe  i-Iiller,    in  answer   to  this  argument,   pointe 
out   that  here  was  upon  its   face  an  ordinary  action  against 
individuals   for  the  wrongful  possession  of  the  plaintiff's 
land.      The   defendants   set  up   in  defense  an  authority;   but 
if  that  authority  was  not   lawful,    it  was  no  authority  at 
all.     The  ohjeotion  to  the  action  was,   he  said,    inconsis- 
tent with  the  Fifth  Amendment:      "If  this  constitutional 
provision  is  a  sufficient  authority  for  the  courts  to 
interfere  to  rescue  a  prisoner  from  the  hands  of  those 
holding  hiTi  under  the  asserted  authority  of  the  government, 
what  reason  is  there  that  the  same  courts  shall  not  give 
remedy  to   the  citizen  whose  property  has  been  seized  with- 
out due  process  of  law,  and  devoted  to  public  uses  without 
just   conipensation."  Certainly,    as  already  pointed  out, 

the  fact  that  the  United  States  can  act  only  through  agentp 
should  not  bar  an  otherwise  proper  action  against  the  agents, 
Moreover,    the  fact   that  the  officers   claimed  no  personal  in- 
terest in  the  land  did  not,   of  course,   render  them  less 
liable  for  their  wrongful  possession.      It  is  true  in  such 
daees  the  court  will,    if  possible      to  join  the  parties  ben- 
eficially interested  require  this  to  be   done.        But 
if  It   cannot  bo   done,    the   court  will  enforce  the  right   of 
action  against   the   agent,    to  which  the  principal   is  not  an 
indispensable  party. 
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Justlce  Gray  also  urged  the  objeotlon  of  public 
polioy:   "it  is  essential  to  the  oommon  defense  and  gen- 
eral welfare  that  the  sovereign  should  not,  without  its 
consent,  be  dispossessed,  "by  Judicial  process,  of  forts, 
arsenals,  military  posts  and  ships  of  war,  necessary  to 
guard  the  national  existence  against  insurrection  and 
invasion;  of  custom  houses  and  revenue  cutters,  employed 
in  the  collection  of  the  revenue;  or  of  light-houses  and 
light-ships  #   #  ."   In  answer.  Justice  Miller  pointed 
out  that  the  United  States,  as  decided  in  Carr  v.  United 
States  98  U.  S.  433,  is  not  bound  by  decisions  against 
its  officers,  and  may  itself  bring  an  action  to  have  its 
rights  determined;  or,  if  satisfied  that  its  title  has 
been  shown  to  be  invalid,  may  secure  the  property  by  pur- 
chase or  by  condenmation.  Anyhow,  he  said,  any  evils  that 
might  result  would  be  small  indeed  compared  to  the  alter- 
native evil  of  allowing  private  property  to  be  taken  with- 
out due  process  of  law,  and  denying  recovery  upon  a  mere 
claim  of  title  in  the  state. 

The  decision  in  United  States  v.  Lee  has  never 
since  been  questioned.  It  was  reaffirmed,  without  dissent, 
in  Tindal  v.  Wesley  15V  U.  S.  204,  a  similar  action  agadnst 
State  officers.^  In  Stanley  v.  Schwalby  162  U.  S.  255, 


1.  U.  S.  V.  Lee  was  also  followed  in  an  interesting  recent 
case  in  Maryland  -  Weyler  v.  Gibson  110  Ud.  636. 
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Justico  Gray,    delivering  the  opinion  of  the  coiirt,    con- 
sidered that  the   judgrooat  helow  was   directly  against   the 
United  States,   because   "In  an   action  of  trespass  to  try 
title,   under  the    laws  of  Texas,    a  judgment   for  the  plain- 
tiff  is  not  restricted  to   the  possession,  but  may  be    (as 
it  was  in  this  case)    for  title  also".        Of  course,    there 
is  no  ground  of  action  against  the  officers  to  determine 
title,   because  they  claim  no  title.      In  Chandler  v.   Dix 
194  U.   S.   590,   where  the  State  had  the  same  relation  to 
the  land  that  the  United  States  had  in  United  States  v. 
Lee,   the   court  sustained  a  decree   dismissing  a  bill   to  set 
aside  the  title  of  the  State,    brought  against  officers 
merely  in  possession     without  claim  of  title  in  themselves. 
In  case  of  a  lien  upon  property,  also,  the  right  of  action 
is  against  those  claiming  title  to  the  property;      th^re 
is  no  ground  of  action  against  officers  merely  in  posses- 
sion -  as  was  held  in  Cunninglmra  v.  M.   &  B.   R.R.   Co.    109 
U.    S.   446. 

A  strong  case,   broadly  applying  the  principle 
set  out   in  this  chapter,   is  Michigan  State  Bank  v.   Ha  mond 
1  lilich.    527.      The  State  received  an  assignment  of  property, 
on  condition  of  saving  the  assif^nee  harmless  against  cer- 
tain liabilities.      The  property  was  put  in  charge  of  cer- 
tain State  officers  for  disposal,   and  for  payment  of  the 
proceeds  into  the  treasury.      The   State  failed  to  save  harm- 
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leas  the  assignee,   v/ho   thereupon  brought  a   bill   in  equity 
against   the   State   officers  to    have   the  property  applied. 
The  court  held  that   title   had  reverted  to   the  assignee  on 
breach   of  the  condition  subsequent,    so  that  he   might  have 
sued  for  the  property  in   ejectment,    trover,    or  money  had 
and  received.      Equity  would  not   decree  a  forfeitizre,   but 
would  grant   relief  to   the   extent  of  applying  the  property 
to  fulfil  the  obligation  of  the  State  to  pay  the   liabil- 
ities of  the  assignee. 

The  broad  principle,   then,  governing  suits  a  ^ainst 
public  officers  for  property  claimed  by  ^"^^  state,    is   this: 
the  action  may  be  maintained  wheneve"*-  grounded  upon  alleged 
wrongful  possession  of  property  of  the  plaintiff.     The 
fact  that   the  defense  depends  upon  the  title  of  the   state 
does  not  bar  the  action.        The  direct  interest  of  the  state 
is  not  denied;   the  state  may,   if  it  choose,    Join  as  party 
defendant.      But    the  interest  of  the   state   does  not   bar 
the   distinct  right  of  action  against  the  officer.        The 
propriety  of  the   suit  against   the  officer  depends  not   upon 
the   interest  of  the  state,    but  upon  the  nature  of  the  ac- 
tion. 


CHAPTER   IV. 
MANDAMUS  AND  ANALOGOUS  REMEDY   IN  EQUITY. 

"It  has  been  well  settled   that.   When  a  plain  offi- 
cial duty,    requiring  no  ezercise   of  discretion,    is   to  be 
performed,   and  performance  is  refused,  any  person  who  will 
sustain  personal  injury  by  such  refusal  may  have  a  mandamus 
to  con5)el  its  performance;   and  iftien  such  duty  is  threatened 
to  be  violated  by  some  positive  official  act,   any  person 
who  will  sustain  personal  injury  thereby,  for  which  ade- 
quate  condensation  cannot  be  had  at   law,   may   have  an   in- 
junction to  prevent  it.      In  sucih  cases,    the  writs  of  man- 
damus and  injunction  are  somehwat  correlative  to  each 
other."!       Or,    in  the   language  of  Justice  filler:      "in 
this  class  of  cases,  where  it  shall  be  found  necessary  to 
enforce  the  rights  of  the  individual,  a  court  of  chancery 
may,   by  a  mandatory  decree  or  by  an   injunction,   oongpel  the 
performance  of  the  appropriate   duty,    or  enjoin  the  officer 
from  doing  tliat  which  is  inconsistent  with  that  duty  and 
with  the   plaintiff's  rights  in  the  premises."       A  study  of 
what  constitutes   "a  plain  official  remedy",    such  as  to   open 


1.      Justice   Bradley,    in  Board  of  Liq,   v.   LIcComb  9C  U.    £.    531. 
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this  class  of  remedjes  against  the  officer,  is  not  the 
purpose  here.   The  examination  here  is  limited  to  the  re- 
lation of  this  class  of  cases  to  the  immunity  of  the  state 
from  suit . 

In  performing  the  duty  imposed  upon  him,  the 
officer  acts  for  the  state.  The  act  may  be  simply  the 
exercise  of  a  governmental  function,  which  the  state  is 
Txnder  no  ohligation  to  perform.  Or,  it  may  constitute  the 
performance  of  an  oblig-ation  of  the  state  to  the  individual, 
for  which,  if  the  state  were  suable,  he  could  hold  the  state. 
But  the  right  to  sue  the  officer  does  not  arise  from  the 
obligation  of  the  state.  For  instance,  the  fact  that  the 
state  is  bound  by  contract  to  pay  certain  money  to  indi- 
viduals, as  in  Louisiana  v.  Jumel,  would  not  in  itself  give 
rise  to  a  right  of  action  against  the  officer  in  possession 
of  the  money  to  compel  him  by  mandamus  to  pay  it  over.-'-  In 
Pitcook  V.  State  121  S.W.  (Ark.  1909)  742.  the  superintend- 
ent and  financial  agent  of  the  Arkansas  State  Penitentiary 
had  made  a  contract,  duly  approved  by  the  board  of  commis- 
sioners, to  supply  a  manufacturing  company  with  convict 
labor.  An  action  against  the  officers  to  restrain  the  with- 
drawal of  convicts,  and  to  compel  the  furnishing  of  niore 
according  to  the  contract,  was  held  to  be  in  effect  a  suit 
against  the  State,  because  the  obligation  of  the  contract 


1*   Uor  may  a  trust  resting  upon  the  State  be  enforced  by  a 

suit  against  officers  -  Cunningham  v.  R.R.  Co,  109  U.S. 446 
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was  upon  the   State,   not  upon  the  officers.        One  of  the 
judges,    Wood,    took  the   view  that,   although  the  hoard  had 
discretion  in  making  the  contract,  yet,    vSien  made,    they 
were  bound  to  execute   it,    just  as  much  as  though  the  legis- 
latxire  had  made  the  contract  and  ordered  the   board  to    carry 
it  out.       And  it  would  seem  that  v^iere   an  officer  has  au- 
thority to   make  a  contract,    and  to  execute   it   in  the  course 
of  his  official    ftinotions,    a  mandate  to  execute   it  might 
properly  be  implied.        At  any  rate,   however,    the  right  of 
action  against  the  officer  arises,   not   out  of  the  obligation 
of  the  state,  but  out  of  the  nev/  legal  relation  between  him 
and  the  individual  when  a  plain  official  duty  is  imposed 
upon  him,   in  the  performance  of  which  the  individual  has 
a  personal   interest.        Such  being  the  principle,   there   is 
no  reason  why  the  liability  of  the  officer  should  be  affected 
by  the  fact  that   the  act  also   constitutes  the  performance   of 
a   contract  by  the  state.      In  Holston  v,   Crittenden  120  U. 
S.    390,    suit  to  cor?: el  action  by  the  Governor  of  Missouri 
was  held  not  to  be  a  suit  against  the  State,   although  the 
act  constituted  the  performance  of  a  contract  by  the  State. 

If  such  a  right   of  action,   by  mandamus   or  injuno- 
tior,  exists  against  an   officer,    "if  the  officer  plead  the 
authority  of  an   unconstitutional   law  for  the  non-perforcianoe 
or  violation  of  }ds  duty,   it  will      ot  prevent  the  issuing 
of  the  writ."l       Woodruff  v.   Trapnall  10  How.   190  was  an 


1.      Justice  Bradley,    in  Bd.of  Liq.  v.   licComb. 
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action  of  mandacnis  to  compel  the   attorney  general  of  the 
State   of  Arkansas  to   accept, in  payment   of  a  judgment, notoa 
of  the  State  bank, which  the   State  had  promised  to  receive 
for  all  debts  due  the   State;  whicli  lav/  had,   hov/ever,    since 
been  repealed.        The   Supreme   Court  held  the  repealing  act 
unconstitutional,   and  reversed  the   judgment  of  the  i^tate 
court  denying  the  mandamus.       No  objection  was  made  that 
the   suit  was  in  effect  against  the  State. 

In  Board  of  Liquidation  v.   McComb  92  U.   S.    531, 
objection  was  made.      The   State   of  Louisiana  provided  for 
an   issue   of  $15,000,000  of  Consolidated  Bonds  to   take  over 
its  existing  indebtedness,    at  the  rate   of  sixty   cents  on 
the  dollar,    the  nev/  bonds   to  be   secured  by  a  certain  tax 
and  other  special  provisions.        The  duty  of  making  the  ex- 
chanp-     was   imposed  on  a  board  of  liquidation,    conposed  of 
the  Governor  and  other  State   officers.      The  act  provided 
that  the   pov/er  of  the  judiciary,   by  means  of  mandamus, 
injunction,   and  criminal  proceedings,    should  be  exerted 
to   compel  the   carrying  out  of  the  provisions  of  the  act. 
Most  of  the  creditors  accepted  the  offer  of  the  State.  A 
later  act  provided  tiBt  a  claim  of  the  Louisiana  Levee  Go. 
against  the  State  might  be   exchanged  at  par  for  Consoli- 
dated Bonds.      This   suit  was  by  holders  of  such  bonds  to 
restrain  the  board  from  issuing  the  bonds  for  the  claim 
in   full.      The   Supreme  Court  held   that   it  was  part   of  the 
consideration   of  the   contract  with  the  bondholders  that 
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the  new  bonds   should  be    issued  only  at   sixty  cents   on 
the  dollar;      that,  therefore,    the  act  providing  for  ex- 
change  at  par  was  unconstitutional,   and  could  afford  no 
justification  to   the  board  for  the  non-performance      or 
violation     of  its  plain   official   duty  under  the   original 
act. 

Louisiana  v.    Jumel  107  U.    S.    711  arose   over  the 
same  lss\ie  of  bonds.        The  act  authorizing  the  issue  pro- 
vided for  a  certain  tax  to  pay   the   interest,  and  the  sur- 
plus to  buy  up  the  principal:   "The  interest  tax  aforesaid 
shall  be   a  continuing  annual  tax  until  the  said  Consolidated 
Bonds  Shall  be  paid  or  redeemed,  principal  and  interest; 
and  the  said  appropriation  shall  be  a  continuing  annual 
appropriation  during  the   same  period;  and  this  levy  shall 
authorize  and  make  it  the  duty  of  the  auditor  and  treasurer 
and  the  said  baard  respectively,    to  collect  said  tax  an- 
nually and  pay  said   interest  and  redeem  said  bonds  ujitil 
the  same  shall  be   fUlly  discharged."       And  a  constitution- 
al amendment , sanctioning  the  1 ssue, provided:      "to  secure 
such   levy,    collection  and  peyment  ,the   judicial  power  shall 
be   exercised  when  necessary.      The  tax  required  for  the 
payment  of  the  principal  and  interest  of  said  bonds      shall 
be  assessed   and  collected,   each  and  every  year,    until  the 
said  bonds  shall  be  paid,  principal  and  interest,   and  the 
proceeds   shall  be  paid  by   the  treasurer  of  the  State   to   the 
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holders  of  said  bonds,        #       #     and  no   further  leglB- 
lation  or  appropriation  shall  be  requisite  for  the    said 
assesETnent  and  collection,  and  for  eucQi  paymont   from  the 
treasury."        In  1B80 ,    a  new  constitution  was  adopted; 
it  provided,    in  what  was  called  the   "Debt   Ordinance", 
that  the   coupons  falling  due  January  1,    188C      should  be 
remitted,   and  the   interest  taxes  collected  to  meet  said 
coupons   transferred  to   defray  the  expenses  of  the   State 
government,   and  for  a  large  reduction  of  interest  on  sxib- 
sequent   coupons,  and,  the  discontinuance  of  the  special 
tax.       Holders  of  Consolidated  Bonds  brought  suit  in  the 
United  States  Circuit  Court  against  the  auditor  and  treas- 
urer,   and  other  officers  couiposing  the  board  of  liquida- 
tion,   "tlmt  the  defendants  and  each  of  them  rr.ay  be  adjudged 
to  replace  and  re-instate  to   the   credit  of  said  interest 
fund  anj'  money  or  funds  that  may  have  been  diverted  there- 
from,  #       #       and  that  said   defendants  and  each  of  them 
may  be  peremptorily  enjoined  and   restrained  from  recog- 
nizing as  valid  against  your  orators,    article   208   of  the 
constitution   of  Louisiana,    and   the  Debt  Ordinance,"     At 
the  same  time,   an  action  of  mandamus  v/as  begun  in  the 
State  court,    and  reroved  to   the   United  States  Circuit   Court, 
against   the   same  officers,   to   compel  them  to   apply  all 
moneys   levied  and  fixed  by   the  act   of  1874  to  the  purposes 
of  tl^t  act,  and  to  proceed  to  collect  the  tax  fixed  and 
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levied  by  the   aot  of  1874,   and  apply  the  moneys  thereby 
realized  to  the  piirposeo  of  the  act.      The  two  cases  were 
decided  together  by   the   Suprecie   Court.        The   court   did  not 
deny  that  the  promises  and  pledges  of  the  Fimding  Act  and 
constitution  of  1874  were  part  of  the  contract   of  the   State, 
and  that   the  constitution   of  1880  and  the  Debt  Ordinance, 
so  far  as  in  violation,  were  unconstitutional.     But  it 
held   that  the  suits  were   in  effect  against   the   State,    and 
could  not  be  maintained. 

Chief  Justice  Waite  delivered  the  opinion  of  the 
court.     A  large  part  of  the  opinion  was  devoted  tc    show- 
ing that   the  officers  concerned  were  not  made  trustees  for 
the  bondholders  in  respect  to  the  collection  of  the  tax 
and  the  disbursement  of  the  proceeds,   but  that  the  money 
came   into  the   treasxiry  and  was  disbursed  just  like  other 
taxes.        Board  of  Liquidation  v.  IloComb  he   orplained  upon 
the   ground  that   "the  board  held  the  new  issue  of  bonds   in 
trust,   and  everyone  who  gave  up  his  old  obligations  and 
accepted  the  new  in  settlement  became  a  beneficiary  under 
the  trust,    and  might  act  accordingly."       This  explanation 
shows  that  the  Chief  Justice  did  not  properly  appreciate 
the  nature  of  the  relief  asked  in  that  case  and  in  the 
present  case.      If  there  was  any  trust  in  that  case,    it 
was  in  t?ie  State,   and  of  course  not  enforceable  as  sn  jh  In 
an  action  agaiist   the  officers.      There  was  no  pretence   of 
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any  absolute  vesting  of  the  bonds   in  the  board  in  trust; 
and  the  relief  was  not   granted  upon  that  ground.   Go,   in 
the  present  case,    the  action  against  the  officers  was  not 
based  on  any  idea  of  a  trust   in  them.     Yet  the  whole  opin- 
ion is  colored  with  the   idea  tlat  this  was  an  attempt   to 
oon^el  tl^rough  the  officers  the  performance  of  the   obli- 
gations of  the  State.     Properlj?^  viewed,   the  action  was 
based     not  on  the  obligation  of  the  State,  but  on  the 
'^lain  official  duty"   imposed  on  the  officers. 

V/ere  the  duties  imposed  on  the  officers  by  the 
Funding  Act  and  constitutional  amendment  of  1874,    consid- 
ered apart  from  the  later  enactments,    such  as  to  be  judic- 
ially enforceable  against  them  as  such?       Chief  Justice 
Waite   laid  stress   on  the    extensive  nature  of  the  relief 
asked:      "The  relators  do  not  occupy  the  position  of  cred- 
itors of  the  State  demanding  payment   from  an  executive 
officer  charged  with  the  ministerial  duty  of  taldng  the 
money  from  the  public  treasury    and  handing  it  over  to  them, 
and,    on  Ms   refusal,    seeking  to  compel  him  to  perform  that 
specific  duty.   #     #     but  the  simple  question  presented  is, 
whether  a  single  bondholder  or  a  comaittee  of  bondholders 
can,   by  the    judicial  writ  of  mandamus,    compel  the   eicecu- 
tive  officers  of  the  State  to  perform  generally  their  sev- 
eral duties  under  the  lav/.       #         #     fflur  attention  has 
been  called  to  no  case  in  the  State  courts  of  Louisiana  in 
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wliich  suoh  general  relief  has  been  afforded     #       #      .   The 
remedy  sought,    in   order  to  be  complete,  would  require   the 
court  to  assume  all   the   executive  authority  of  the  State, 
so  far  as  it  related  to   the  enforcement  of  this  lav/,   and 
to  supervise  the  conduct   of  all  persons  charged  with  any 
official  duty  in  respect   to  the    levy,   collection  and  dis- 
biu:sement  of  the  tax  in  question  until  the  bonds,    princi- 
pal and  interest,    were  paid  in  full,    and  that,    tog,    in  a 
proceeding  to  which  the  State,   as  a  State,   was  not  and 
could  not  be  nade  a  party.      It  needs  no  arg\;ment   to   show 
that  the  political  power   cannot  be  thus  ousted  of  its 
jurisdiction,   and  the  judiciary  set   in  its  place."     And, 
in  Cxmningham  v.   U.   &  B.   R.R.    Co.    109  U.    S.   446,    Justice 
Miller  explained  Louisiana  v.   Jumel  upon  the  ground  that, 
in  this   class  of  cases,   the  duty  of  the  officer  must  be 
"a  well-defined  duty  in  regard  to  a  specific  matter,    not 
affecting  the  general  powers  or  functions  of  the  govern- 
ment",   aid   that  Board  of  Liquidation  v.   HcComb  was  as 
far  as  the  court  was  willing  to   go  in  this  direction; 
the  reason   for  the   judgment  in  Louisiana  v.   Junel  was, 
"there  was  no   jurisdiction  in  the  circuit  coui't,    either  by 
mandamus  at    xaw  or  by  a  decree  in  chancery,    to  tal:e   charge 
of  the  treasury  of  the  State,   and,  seizing  the  hands  of  the 
auditor  and   treasurer,    to   make  distribution  of  the  funds 
found  in   the   treasury  in  the  manner  in  which  the  court 
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mlght  thinly   just." 

It   is  certainly  true  that  the    jurisprudence   of  the 
Supreme   Court  has  tended  to   limit   the  remedy  of  mandamuB 
to  specific, ministerial      .:5ts,    not  requiring  the   exercise 
of  judgment;     whereas  the   State   courts  have  ahovm  a  ten- 
dency to  broaden  the  remedy  to  all  acts  that  are  mandatory, 
not  left  to  the   discretion  of  the   officers.       For  instance, 
Justice  Field  took  it    for  granted -that  mandamus  will   lie 
against  the  treasurer  to   compel  payment  of  appropriations 
for  salaries;   and  such  is  the  general  ruling  in  the  State 
courts.     But,   although  Chief  Justice  7/aite  impliedly  recog- 
nized that  a  creditor  of  the   state  may   cona^el  the  per- 
formance of  "that  specific  duty"  hy  "an  executive  offiO'?r 
charged  with  the  ministerial  duty  of  taking  the  money  from 
the  public   treasuiy  and  handing  it  over",    it  was  held,    in 
United  States  v.   Guthrie  17  How.  284,    that  mandamus  will 
not    lie  to  compel  the   Secretary  of  the  Treasxiry   of  the 
United  States   to  pay  an  appropriation  in  the  regular  course 
of  his  duties.        In  that   case,    it  i  s  true,    the  officer  had 
been  removed,    illegally  as  alleged,  by  the  President;   and 
the  concurrence   of  Justice  Curtis  was  upon  the  ground  that 
title  to  the  officers  must  be  settled  first,    and  Justices 
Campbell  and  Grier  also  concurred  specially,   though  not  ex- 
pressing their  grounds.      But,   as   Justice  licLean  contended 
in  his  vigori^    s   dissenting  opinion,    if  the  duty  was  minis- 
terial,   the  il  legal  removal  by  the  President  would  not  alter 
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tlie   case.        And   the   opinion  of  the  court   seemed  to  be 
based  on  the   "broad  ground  that  the   judiolary  will  not 
interfere  with  the  administration  of  the   executive   de- 
partments. 

On  the  other  hand,    Justlcos  Field  and  Harlan, 
dissenting  in  Louisia^aa  v.    Jumel,   considered  that   "If  tlie 
new  constitution  had  never  been  adopted,    there  could  be  no 
question  as  to  the  power  of  the   State  court  to  require 
tliat  the  moneys  collected  eihould  be  applied  to  the  pay- 
ment of  the   interest."     Undeniably,   there  were  definite 
funds   in  the    treasury,  which  it  was   the  plain  duty   of  the 
officers  to  apply  to  a  definite  purpose  -  the  payment  of 
the  coupons   due   January  4,    1880.      Justice  Harlan  said: 
"It   is  apparently  urged,    as   an  obstacle   in  the  way    of  re- 
lief,  that  plaintiffs  do  not   seek  to  have  the  proceeds  of 
these   taxes  applied  specially  to   the  payment  of  their 
claims,  but  ask  such  orders  as  will  enable  all  holders  of 
Consolidated  Bonds  to  participate   in  the  distribution  of 
the  moneys  raised  tmder  the    statute  and  constitution  of 
1874.     #       #       If  the  relief  asked  cannot  be  given  for  the 
benefit  of  all  holders  of  Consolidated  Bonds,    there  wouibd 
aeem  to  be  no  difficulty  in  restricting  payments  to   such 
as  are  actually  before  the   court.     }     #.        It   is,   however, 
proper  to  say  that,    notwithstanding  the   criticisms  made 
by  the  court  upon  the  nature  and  extent  of  the   relief 
asked,   I  do  not  feel  authorized  to  infer  from  its  opinion 
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that  relief  vrauld  be   given  to   the  parties  before    it,   had 
they  asked  paynent   of  their  coupons  only."     Any  idea  that 
individual  bondholders  could  not  obtain  relief  because 
the  acts   coogpalined  of  did  not  concern  them  only,  but  v/ere 
in  the  general  administration  of  an  act,   is,   of  course, 
refuted  by  Board  of  Liquidation  v.   lucGomb.        And  the  dis- 
tinction between  duties   specially  imposed  upon  officers, 
and  duties  in  the  regular  exercise  of  their   offices,    has 
been  finally  disposed  of  by  Ex  parte  Young  E09  U.    S.    123. 

The  relief  here   Should  have  been  granted  if   sus- 
tainable upon  the  jurisdiction  of  Louisiana.  Chief 
Justice  Waite  said:   "Our  attention  has  been  called  to  no 
case  in  the  State  courts  of  Louisiana  in  wMch  such  gen- 
eral  relief  has  been  afforded."     And,    indeed,    in  State 
ex  rel.  Hart  v.   Burke  33  La.  Ann.  498,    in  a  case  exactly 
like  the  present  action   for  mandarjius,   relief  was  denied. 
But  that  decision  was   clearly  put     not  upon  the   extensive 
nature  of  the  relief  asked,  but  upon  the  repealing  State 
constitution  and  Debt  Ordinance.      Justice  Field  said: 
"There   can  be  no   doubt   that,   but   for  the  Debt  Ordinance 
#         #     ,  a  mandamus   or  other  co;3pulsory  process  could 
have  been  issued  by  the  courts  of  Louisiana  to  compel  offi- 
cers of  the  State       #     #  to  execute  the  provisions  of  the 


1.      That   is,    apart    from  the  question,    which  was  not    decided, 
whether  the  power  of  the   United  States  Circuit   Court 
to   issue  mandamus     as   an   original  writ  was   secured  by 
the  removal  from  the  Sate  court. 
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act  of  1874  and  of  tho  (institutional  a.atjnuin'juo  of  that 
year."  And  Justice  Harlan  said  of  State  ex  rel.  Hart  v. 
Burke:  "It  is,  I  think,  clear  that, but  for  the  Debt  Ordi- 
nance, the  court  would  have  sustainfid  the  writ  in  that  case." 
That  he  did  not  misinterpret  that  case,  he  said,  was  clear 
from  the  subsequent  case  of  State  ex  rel.  Newman  v.  Burke 
35  La.  Ann.  185,  in  wliioh  was  granted  a  mandamus  against 
the  treasurer,  auditor,  and  fiscal  agent  to  compel  the 
execution  of  their  duties  under  the  Debt  Ordinance,  by  the 
transfer  on  the  books  of  the  money  collected  for  taxes  for 
the  payment  of  the  coupons  due  January  1,  1880  to  the  gen- 
eral fund;  and  for  the  payment  of  warrants  on  the  general 
funds  held  by  the  relator. 

If  the  action  were  otherwise  maintainable,  what 
was  the  effect  of  tho  Debt  Ordinance?  In  State  ex  rel. 
Hart  V.  Burke,  it  was  said:  "We  are  aware  of  no  principle 
which  excepts  the  relations  of  states  to  their  constituted 
official  agents,  from  the  general  rule  of  revocability 
which  applies  to  all  other  mandates."  An  in  Louisiana  v. 
Jumel:   "As  against  everything  except  the  outstanding  bonds 
and  coupons,  the  constitutj.on  is  the  fundamental  law  of 
the  State,  and  it  is  only  invalid  so  far  as  it  imj^airs  the 
obligation  of  the  contract.'   Does  this  mean  that,  although 
the  Debt  Ordinance  was  invalid  in  violating  t}ie  pledge  cf 
the  >^tate  to  collect     tax  and  pay  the  coupons,  yet,  so 
far  as  it  altered  the  duties  of  the  particular  officers,  it 
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was  valid?   If  so,  it  is  directly  contrary  to  the  opinion 
in  Board  of  Liquidektion  v.  IJcCotnb.   Certainly,  it  would  seem 
that  it  was  part  of  the  oontraot  that  the  tax  should  bo 
collected  and  the  proceeds  paid  as  provided  In  the  original 
act;  and  at  will  be  assumed  here  that  the  termination  of 
the  duties  of  the  officers  was  unconstitutional.^ 

The  decision  in  State  ex  rel.  Hart  v.  Burke  was 
placed  upon  this  ground:  that  the  court  had  no  power  to  de- 
clare a  provision  of  the  State  constitution  xinconstitutional 
except  in  a  case  over  which  it  had  jurisdiction;  that  a  suit 
to  enforce  the  performance  of  any  contract  or  obligation  of 
the  State  against  its  will  was  a  suit  against  the  State,  over 
which  the  covuct  had  no  jurisdiction;   that,  although  a  State 
statute  contrary  to  the  State  constitution  might  be  held  not 
to  exi)ress  the  will  of  the  State,  yet  a  provision  of  the 
State  constitution  might  not  -  "The  effect  of  the  federal 
constitution  is  not  to  deprive  the  State  of  the  power  of 
volition,  but  simply  to  restrain  the  operation  and  execu- 
tion of  her  will,  so  far,  and  so  far  only,  as  it  conflicts 
with  that  instrument."   This  involves  the  constitutional 
heresy  that  the  operation  of  the  federal  constitution  upon 
a  State  enactment  is  different  from  the  operation  of  a 
State  constitution  upon  a  State  statute.  Yet  the  opinion  of 


1.   Of  course,  if  the  office  were  abolished,  ever,  if  the 
law  abolishing  it  were  held  unoonstltuional,  the  court 
could  grant  no  relief,  since  it  could  not  keep  the 
office  filled  -  that  is  political. 
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Chief  Juatioe  Waite  is  full  of  the  aai-an  ii^a:  "The  quop- 
tion,  then,  is  whether  the  contraox  can  be  enforced,  not- 
withstanding the  constitution,  by  coercing  the  agents  and 
instrumentalities  of  the  State,  whose  authority  has  been 
withdrawn  in  violation  of  the  contract,  without  having  the 
State  itself  in  its  political  capacity  a  party  to  the  pro- 
ceedings.  The  relief  asked  will  require  the  officers 
against  whom  the  process  goes  to  act  contrary  to  the  posi- 
tive orders  of  the  supreme  political  power  of  the  State, 
whose  creatures  they  are  and  to  which  they  are  ultimately 
responsible  in  law  for  what  they  do."   Such  language 
justified  the  vehement  protest  of  the  dissenting  justices, 
who  regarded  the  decision  as  placed  upon  that  ground. ^ 

An  explanation  less  gross  may  be  found  in  views 
presented  in  opinions  in  other  cases.   Justice  Matthews, 
with  whom  agreed  three  other  justices,  in  Antoni  v.  Green- 
how  107  U.  S.  769,  based  his  concurrence  on  the  ground  that 
"a  suit  to  compel  the  officers  of  a  State  to  do  the  acts 
which  constitute  a  performance  of  its  contract  by  the 
State,  is  a  suit  against  the  State  itself",  maintainable 
only  so  long  as  the  State  allows  it.  And  this  view  was 
adopted  by  Justice  Bradley,  speaking  for  the  four  dissent- 
ing justices,  in  Poindexter  v.  Greenhow  114  U.  S.  270. 


1.   Chief  Justice  7/aite  did,  in  fact,  in  Rolston  v.  Critten- 
den 120  U.S.  390,  squarely  exjilain  Louisiana  v.  Jumel  on 
the  ground  that  "There  the  effort  was  to  compel  a  State 
officer  to  do  what  a  statute  prohibited  him  from  doing." 
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Another  statement  of  muoh  the  same  position  Is  tliat  by- 
Justice  Lamar   in  Pennoyer  v.  lacConaughy  140  U.  S.  1. 
He  divided  oases  against  State  officers  into  two  classes: 
"The  first  class  is  where  the  suit  is  brought  against  the 
officers  of  the  State  as  representing  the  States  action 
and  liability,  thus  making  it,  though  not  a  party  to  the 
record,  the  real  party  against  which  the  judgment  will  so 
operate  as  to  compel  it  to  specifically  perform  its  con- 
tract.  #    #    The  other  class  is  where  a  suit  is 
brougjit  against  defendants  who,  claiming  to  act  as  offi- 
cers of  the  State,  and  xuader  the  color  of  an  unconstitu- 
tional statute,  commit  acts  of  wrong  and  injury  to  the 
rights  and  property  of  the  plaintiff  acquired  under  a  con- 
tract with  the  State."   In  other  words,  an  officer  may 
not  he  judicially  controlled  when,  in  acting,  he  will  be 
acting  for  the  State;  but,  in  acting  under  color  ->f  an  un- 
constitutional authority,  he  is  not  acting  for  the  State, 
and  is  liable  to  suit. 

Both  these  views  -  of  Justice  I.Iatthews  and  of  Jus- 
tice Lamar  -  strike  a  snag  in  the  opinion  in  Board  of  Li- 
quidation V.  licOomh:   "it  has  been  well  settled  that,  when 
a  plain  official  duty,  requiring  no  exercise  of  discretion, 
is  to  be  performed,  any  person  who  will  sustain  personal 


1.   The  same  idea  was  more  or  less  worked  out  by  Justice 
Llatthews  in  Ex  parte  Ayers  123  U.  S.  443. 
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injury  by  suoh  refusal  may  have  a  mandamus  to  compel  its 
performance;   r   .r  if  "the  officer  plead  the  authority  of 
an  iLQConstltutional  law  /?   #   ,  it  will  not  nrnvi^-nt  the 
issuing  of  the  writ."    Justice  Bradley,  wiio  wrote  this 
opinion,  did  not  mention  it  in  Poindexter  v.  Greenhow,  "but 
seemed  inclined  to  class  the  case  with  Davis  v.  Gray  as  a 
case  of  "State  aggression  on  the  rights  of  individuals",^ 
adding  that  "these  cases  approach  nearer  to  suits  against 
a  State  than  any  others  which  have  received  the  sanction 
of  this  court."   But  the  principle  stated  in  '.he  LIcComb 
case  has  been  restated  with  approval  many  times,  and  has 
never  been  challenged.    Justice  IJatthews  did  not  mention 
the  case  in  Antoni  v.  Greenhow  or  in  Eagood  v.  Southern 
117  U.  S.  52.   In  Ex  parte  Ayers  he  simply  said,  quoting 
from  the  UcComb  case,  without  any  attempt  to  harmonize, 
that  the  view  stated  by  him  did  not  "forbid  suits  agednst 
officers  in  their  official  capacity  either  to  r^rrest  or 
direct  their  official  action  by  injunction  or  mandamus, 
where  such  suits  are  authorized  by  law,  and  the  act  to  be 
done  or  omitted  is  purely  ministerial,  in  the  performance 
or  omission  of  which  the  plaintiff  has  a  legal  interest." 
Justice  Larjar  evidently  did  not  know  just  what  to  do  v/ith 
the  case,  as  appears  from  the  irrelevant  way  he  stuck  it 


■^        See  below,  p.  120. 
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in.   After  pointing  out  his  second  claat  of  cases,  "where 
a  suit  is  brought  against  defendants  who,  claiming  to  act 
as  officers  of  the  State  and  under  the  color  of  an  un- 
coi:stitutional  statute,  commit  acts  of  wrong  and  injury 
to  the  rights  and  property  of  plaintiff  acquired  under  a 
contract  with  the  State",  he  continued:  "Such  suit,  whether 
brought  to  recover  money  or  property  in  the  hands  of  such 
defendants,  ujilawfully  taken  by  them  in  behalf  of  the  State, 
or  for  compensation  in  damages,  or,  in  a  proper  case  where 
the  remedy  at  law  is  inadequate,  for  an  injunction  to  pre- 
vent such  wrong  and  injury,  or  for  a  mandamus,  in  a  like 
case,  to  enforce  upon  the  defendant  the  performance  of  a 
plain  legal  duty,  purely  ministerial,  is  not  within  the 
meaning  of  the  Eleventh  Amendment, an  action  against  the 
State",  citing,  among  other  oases,  the  McComb  case. 

Aside  from  the  inconsistency  with  the  HcGomb  case, 
which  a  formal  approval  of  the  doctrine  in  triat  case  of 
course  does  not  cure,  the  whole  position  is  based  upon  the 
idea,  the  error  of  which  was  pointed  out  at  the  beginning 
of  this  chapter,  that  the  nature  of  the  action  of  mandamus 
is  changed  by  the  fact  that  the  "plain  official  duty"  to 
be  performed  is  an  act  "which  constitutes  a  performance  of 
its  contract  by  the  State".  -^   A  State  may,  of  course,  pro- 

1.   It  involves,  also,  two  propositions  T)*iich  have  been 
opposed  in  other  parts  of  thj s  paper:  that  consent  of 
a  State  may  give  jurisdiction  in  cases  coming  within 
the  prohibition  of  the  ICleventh  Amenaraent  (see  Part  I, 
p. 33);  and  that  withdrawal  of  a  remedy  agair.st  the  State, 
though  made  part  of  a  contract,  is  not  unconstitutional. 
(See  Part  I,  p.  43). 
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vide  for  such  action  against  officers  as  a  form  of  action 
against  itself.   But  the  fact  that  the  State  extends  the 
remedy  where  it  would  not  exist  by  ordinary  practice  does 
not  necessarily  make  it  a  form  of  action  against  the  State. 
Tlmt  should  be  determined  by  the  nature  and  purpose  of  the 
remedy.   In  Louisiana  v.  Jiunel,  for  instance,  it  seems 
clear  that  the  remedy  was  given  not  as  a  means  of  oonpelling 
the  State  to  live  up  to  its  obligations  -  there  7/as  no  idea 
that  the  State  would  do  otherwise  -  ,  but  as  a  means  given 
by  the  State  to  the  creditors  of  compelling  the  propter  ex- 
ercise of  their  duties  by  the  State  officers.   At  any 
rate,  where  the  remedy  is  not  by  special  grant,  but  simply 
the  resi;lt  of  the  imposition  of  such  duties  as  by  the  gen- 
eral law  of  the  State  are  enforceable  by  mandamus,  there  is 
not  the  slightest  groujid  for  regarding  the  action  as  a  suit 
against  the  State.   If  the  action  is  maintainable, upon  the 
jurispurdence  which  governs  the  case,  as  a  suit  against  the 
officers  as  such,  any  further  distinction  is  arbitrary  and 
out  of  place. 

The  only  ground,  then,  consistent  with  sound  consti- 
tutional principle,  upon  which  Louisiana  v.  Jumel  may  be 


1.   In  Antoni  v.  Greenhov/  -  approved  by  Justice  Lamar  in 

Pennoyer  v.  iicConnaughy  -  Justice  IJatthev/s  and  the  three 
Justices  who  agreed  with  him  even  held  to  be  a  suit  a- 
gainst  the  State  mandamus  to  compel  the  "purely  minis- 
terial duty"  of  receiving  coupons  for  taxes,  thus  run- 
ning squarely  counter  to  the  IJcComb  case.   In  Antoni  v. 
Greenhow,  t>.e  remedy  to  compel  acceptance  of  the  cou- 
pons existed  not  by  special  grant,  but  simply,  as  the 
State  court  had  held,  under  the  general  law  as  to  Man- 
damus. 
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based,  is  that  upon  which  Justice  Lliller  rested  it  in  his 
analysis  of  trie  cases  in  Cunningham  v.  il.  &  B.  R.R.  Co.  - 
naciely,  that  the  nature  of  the  relief  was  beyond  the  scope 
of  mandamus.   And  that  was  probably  wrong  upon  the  juris- 
prudence of  Louisiana,  which  should  have  governed-   The 
decision  seems  unfortunate  in  its  whole  bearing.   It  pre- 
vents a  State  from  offering  to  creditors  an  inviolable 
guarantee  of  the  fulfilment  of  its  contract.  iJoreover.it 
is  impossible  to  determine  its  real  scope  -  where  the  line 
between  it  and  Board  of  Liquidation  v.  McComb  is  to  be 
dravra.    Louisiana  v.  Jumel  was,  however,  squarely  reaffirm- 
ed in  Eagood  v.  Southern  117  U.  S.  52,  Justices  Field  and 
Harlan  still  dissenting,  and  again  in  Louisiana  v.  Steele 
154  U.  S.  230.^ 


1.   In  Keganab  v.  Hitchcock  202  U.  S.  473,  also,  in  which 
it  was  held,  very  properly,  that  the  action  against  the 
Secretary  of  the  Interior  could  not  be  maintained  to 
enforce  the  exe  ;ution  of  a  trust  resting  on  the  United 
States,  the  court  passed  over  the  question  whether  the 
action  might  be  maintained  to  compel  the  execution  of 
the  act  of  1889  as  a  plain  official  duty  -  "whether  the 
courts  would  have  power  to  control  the  action  of  the 
Secretary  of  the  Interior  in  this  matter,  or  whether 
the  power  and  authority  so  to  do  is  purely  political". 
The  relief  askf*"?  was,  however,  clearly  beyond  tho  scope 
of  judicial  enforcement  upon  the  jurisprudence  of  the 
courts  of  the  United  States. 

A  decision  in  a  State  conjrt,  in  line  with  Louisiana  v. 
Jumel,  is  Board  of  lublic  V/orks  v.  Gantt  75  7a.  455, 
decided  by  three  judges  against  two.   Contra,  State 
V.  Cardozo  8  S.  C.  71, 


CHAPTER  V. 

EXTENSION  OF  THE  PRINCIPLE  OP  EQUITABLE  RELIEF 
AGAINST  WRONGFUL  ACTS. 

In  Chapter  III  was  set  out  th©  principle  of  Osborn 
V.  Bank  -  that  a  puhlic  officer  may  he  enjoined,  if  equit- 
able grounds  exist,  from  committing  a  tort  under  color  of 
an  unconstitutional  authority.   The  Supreme  Court,  as  it 
was  composed  through  the  time  of  the  Virginia  coupon  cases, 
was  not  inclined  to  extend  the  principle  beyond  acts  for 
which  the  officers  woul.d  be  liable  in  tort.    Justice 
Hi  Her,  in  his  analysis  of  the  cases  in  Cunningham  v.  LJ. 
&  3.  R.R.  Co.,  plainly  had  no  t?i0ught  of  extending  the 
principle.   He  balked  at  Davis  v.  Gray.   He  did  not  include 
it  in  his  second  class  of  cases  -  "where  an  individual  is 
sued  in  tort  for  some  act  injurious  to  another  in  regard 
to  person  or  property,  to  which  his  defense  is  that  he  has 
acted  uioii  the  orders  of  the  government";  but  put  it  where 
it  did  not  belong,  in  the  third  class^  -  where  a  plain 
official  duty  is  imposed  upon  an  officer,  which  he  is  about 


1.  The  composition  was  practically  the  same  through  the 
great  line  of  cases  from  U.  S.  v.  Lee  106  U.  S.  196 
to  Ex  parte  Ayers  123  U.  S.  443. 

2.  The  class  of  cases  treated  in  Chapter  IV. 


-110- 


to  violate.   His  doubt  of  the  correctness  of  that  m-- 
ion  is  manifest  in  his  comraont  upon  it:   "it  is  oleei 
in  enjoining  the  Governor  of  the  State  in  the  perfori'iance 
of  one  of  his  executive  functions,  the  case  goes  to  the 
verge  of  sound  doctrine,  if  not  beyond  it,  and  that  the 
principle  should  be  extended  no  further."   That  Justice 
Uatthev/s  shared  this  doubt  is  indicated  by  his  failure  to 
comment  on  the  decision  in  his  exhuastive  opinion  in  Ex 
parte  Ayers.   He  stated  the  principle  governing  oases 
of  injuries  by  public  officers  thus:  "The  action  has  beon 
sustained  only  in  those  instances  where  the  act  complained 
of,  considered  apart  from  the  official  authority  alleged 
as  justification,  and  as  the  personal  act  of  the  individual 
defendant,  constituted  a  violation  of  right  for  which  the 
plaintiff  was  entitled  to  a  remedy  at  law  or  in  e(iiity 
against  the  wrongdoer  in  his  individual  character." 

Davis  V.  Gray  15  V/all.  203  stood,  hov/ever,  decided. 
In  that  case,  the  State  of  Texas  had  made  land  grants  in  aid 
of  a  railroad  company;   the  legal  title  was  not  yet  con- 
veyed.  A  later  statute  declared  the  grant  forfeited,  and 
opened  the  land  to  patent  by  the  Governor  and  land  commis- 
sioner.  The  receiver  of  the  railroad  bi-ought  a  bill  in  the 
United  States  court  to  enjoin  these  officers  from  "inter- 
ference with  or  infringement  of  the  land  grant".   The  court 
held  the  ][ater  statute  unconstitutional,  and  granted  the 
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relief  on  the  equitable  ground  of  proventlng  such  a  cJoud 
on  the  title  of  the  company,  and  of  avoiding  the  great 
trouble  and  expense  of  actions  against  the  individuals  who 
mi^t  receive  patents  \mder  the  unconstitutional  statute. 
Justice  Swayne,  who  delivered  the  opinion  of  the 
court,  said  that  Osborn  v.  Bank  decided  three  things:   "(1) 
A  circuit  court  of  the  United  States,  in  a  proper  case  in 
equity,  may  enjoin  a  State  officer  from  executing  a  State 
law  in  conflict  with  the  Constitution  or  a  statute  of  the 
United  States,  when  such  execiition  will  violate  the  rights 
of  the  plaintiff.    (2)  VHiere  the  State  is  concerned,  the 
State  should  be  made  a  party,  if  it  could  be  done.   That  it 
cannot  be  done  is  a  sufficient  reason  for  the  omission  to 
do  it,  and  the  court  may  proceed  to  decree  against  the 
officers  in  all  respects  as  if  the  State  were  a  party  to 
the  record.    #     #   ."   The  statement  that  "the  court 
may  proceed  to  decree  against  the  officers  in  all  respects 
as  if  the  State  were  a  party  to  the  record",  taken  by  it- 
self, is  of  course  too  sweeping;  it  was  criticized  in  both 


Justice  Davis, with  whom  agreed  Chief  Justice  Chase, 
dissented  on  the  ground  that  the  suit  was  in  effcict 
afrai  nst  the  State.   The  position  of  the  Chief  Justice 
was  consistent  with  his  opinion  in  IJiss.  v.  Johnson 
4  ".Tall.  475,  in  which  he  placed  the  decision  on  the 
ground  that  the  executive  should  not  be  interferred 
with  in  the  execution  of  statutes,  althoughalleged 
to  be  unconstitutional.   It  may  be  said  that  this 
opinion  was  entirely  disregarded  in  Ca.  v.  Stanton 
6  '"all.  50,  in  wliich  Justice  Ilelson  put  the  decision 
on  the  ground  that  the  rights  for  v/hich  the  State 
claimed  protection  were  purely  political. 
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the  majority  and  minority  opinions  in  United  3tatetj  v. 
Lee.   But  limited,  as  it  seems  to  have  been  intended,  to 
the  class  of  cases  mentioned  in  (1),  it  prohahly  Is  not 
erroneous.   The  principle  stated  in  (1)  has  become  fully 
established.   Osborn  v.  Bank  is  not,  hov/ever,  authority 
for  it.   It  is  true  in  that  case,  in  addition  to  the  decree 
for  restitution,  was  sustained  the  decree  of  ■*""'"  circuit 
court  against  the  execution  of  the  unconstitutional  statute 
levying  the  tax.    But  the  only  mode  threatened  of  execut- 
ing that  statute  was  by  distraint  for  the  taxes  under  the 
warrant  of  the  State  auditor.   So  tliat  Justice  IJatthews 
was  justifjed  in  saying:  "There  is  nothing,  therefore,  in 
the  judgment  in  that  cause  as  finally  defined,  which  extends 
its  authority  beyond  the  prevention  and  restraint  of  the 
sjjecific  act  done  in  pursuance  of  the  unconstitutional  stat- 
ute of  Ohio,  and  in  violation  of  the  Act  of  Congress  char- 
tering the  bank,  which  consisted  of  the  unlawful  seizure 
and  detention  of  its  property." 

Davis  V.  Gray  clearly  went  beyond  the  principle 
propounded  by  Justice  Llatthews  in  Ex  parte  Ayers,   The  acts 
of  the  officers  conj^lained  of  -  the  issue  of  patents  in  the 
name  of  the  State  for  land  within  the  land  grant  of  the 
railroad  -  were  not  wrongs  as  "the  person?:!  acts  of  the 


1.  See  1  Harv.  L.  Rev.  223  -  D.n. Chamberlain,  for  this 
part  of  the  case,  adduced  by  counsel  in  argument  in 
the  Virginia  coupon  cases. 
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indlvidual  defendants",  "conBldei     art  fi        ffi- 
oial  authority  alleged  as  justification",  -nt  or.ly  as 
actions  in  their  official  capacity.   If  actions  against 
public  officers  were  to  he  liF.ited,  the  die - 
Justice  Llatthews  was  clear  and  reasonable.  But  does  not 
the  principle,  although  not  the  authority,  of  Osborn  v. 
Bank  extend  further?   Th»  injury  in  that  cas*  would  have 
been  a  tort  on  the  part  of  any  Individual,  apart  from  any 
official  character.   But  even  there  the  ground  for  equit- 
able relief  rested  on  the  nature  of  the  act  in  the  light 
of  the  "official  authority  alleged  as  justification".-^ 
An  officer  is  separately  liable  for  an  injury.   The  fact 
that  the  injury  is  such  as  he  could  not  inflict  as  an  indi- 
vidual, but  only  by  the  exercise  of  his  office,  should  not 
affect  the  case.   The  principle  logically  extends  to  any" 
violation  of  a  right  of  person  or  property  under  color  of 
an  unconstitutional  authority. 

Any  chance  that  the  conservative  tendency  of  the 
court  might  prevail  was.  defeated  by  the  fact  that  the  next 

case,  Pennoyer  v.  iJcConnaughy  140  U.  S.  1,  was  on  all 

2 
fours  with  Davis  v.  Gray.   Justice  Lamar  propounded  a 

broad  principle  to  determine  whether  suits  against  public 

officers  are  suits  against  the  State:   "where  the  suit 


1.   Seeabove,  p.  60. 

S.  Another  similar  case  is  Preston  v.  Walsh  10  Fed.  315. 

See  also  State  Bd.  of  Land  Com.  v. Carpenter  56  P.  (Colo. 

1901)  165. 
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is  brought  against  the  officers  of  tho  State,  aa  repre- 
senting the  State's  action  and  liability"  -  that  is,  where, 
in  performing  the  acts  sought  to  be  controlled,  the  officers 
will  be  acting  for  the  State  -  ,  the  suit  is  in  effect 
against  the  State;  but  "where  a  suit  is  brought  against 
defendants  who,  claiming  to  act  as  officers  of  the  State 
and  tinder  the  authority  of  an  unconstitutional  statute"  - 
in  which  case  they  are  not  acting  for  the  State  -  ,  "com- 
niit  acts  of  wrong  and  injury  to  the  rights  and  property 
of  the  plaintiff  acquired  imder  a  contract  with  the  State", 
the  suit  is  not  against  the  State.   Justice  Lamar  in  this 
opinion  pushed  the  distinction  between  affirmative  relief 
as  not  available,  and  preventive  relief  as  available,  en- 
tirely too  far.  But,  so  far  as  regards  the  class  of  cases 
now  under  consideration,  the  criterion  he  stated  is  a  proper 
one;   it  sustains  the  principle  of  relief  against  injuries 
in  its  full  scope.  Even  if  his  view  ^e  accepted,  however, 
that,  in  acting  under  an  unconstitiitional  statute,  officers 
are  not  acting  for  the  State,  the  principle  does  i     ve 
the  reason  why  a  suit  against  the  officers  is  not  a  suit 
against  the  State.   Jor  the  statute  cannot  be  held  un- 
constitutional except  in  the  ezercise  of  jurisdiction;  and 
if  the  statute  be  f o  .  .:   .lid,  in  wMch  case  the  officer  is 
acting  for  the  State,  then,  in  hns  view,  the  court  has 
exercised  Jurisdiction  in  a  s^iit  against  the  State.   The 
proper  ground  for  the  action  against  the  officers  is  that 
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a  wrongful  act  is  alleged  againat  tliem,  and  that  the 
court  has  jurisdiction  to  inquire  into  the  authority  they 
set  up  in  justification. 

A  case  that  at  first  sight  appears  contrary  to 
Davis  V.  Sray  is  Oregon  v.  Hitchcock  202  U.  S.  60.   Congress 
had  granted  to  the  State  of  Oregon  swamp  lands  on  public 
domain  within  the  State.   Later,  an  Act  of  Congress  pro- 
vided for  the  transfer  iy  the  Indians  oh  a  reservation  of 
their  right  of  occupancy  to  the  United  States,  and  for 
allotting  and  patenting  the  land  in  severalty  to  the  In- 
dians.  The  State  claimed  that  the  grant  to  it  included 
swamp  lands  within  the  reservation,  which  vested  upon  the 
extinction  of  the  Indian  right  of  occupancy;  and  brought 
suit  to  restrain  the  Secretary  of  the  Interior  and  the  com- 
missioner of  the  General  Land  Office  from  allotting  and 
patenting  under  the  act  any  swamp  lands.  How,  such  a  grant 
of  swamp  lands  was  not  con5>lete  until  identification.  Hence 
the  lands  were  still  within  the  administration  of  the  Land 
Department;  and  one  ground  for  dismissal  was  the  settled 
policy  of  the  court  not  to  interfere  in  the  administration 
of  the  public  lands,  but  to  require  all  claims  to  be  pre- 
sented before  the  Land  Department  until  final  action  there. 

But  the  court  also  held  the  suit  to  be  in  effect 


1.  ::ich.  Land  &  Liunber  Co.  v.  Rust  168  U.  S.  589 i  Brown  v. 
Hitchcock  173  U.  S.  473;  Humbird  v.  Avery  195  U.  S.  480, 
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asainst  the  United  States.   Justice  Brewer  quoted  ftom 
his  opinion  in  Minnesota  v.  EitohoocTc  185  U.  3.  373:  "iJow, 
the  legal  title  to  these  lands  is  in  the  United  States. 
The  officers  named  as  le^'endants  have  no  interest  in  the 
lands  or  the  proceeds  thereof.   The  United  States  is  pro- 
posing to  sell  then.  This  suit  seeks  to  restrain  the 
United  States  from  such  sale,  to  divest  the  government  of 
its  title  and  vest  it  in  the  State.   The  United  States 
is,  therefore,  the  real  party  affected  by  the  judgment  and 
against  which  in  effect  it  will  operate,  and  the  officers 
have  no  pecuniary  interest  in  the  matter."  Now,  this  was 
a  good  reason  for  holding  in  Ivlinnesota  v.  Hitchcock  that 
the  suit  could  be  a  form  of  action  provided  against  the 
United  States  with  the  consent  of  the  United  States.  But 
this  did  not  prevent  a  similar  action  from  being  maintain- 
able as  a  suit  against  the  officers,  in  the  absence  of 
consent  of  the  United  States.   The  language  of  Justice 
Brewer  is  just  as  applicable  to  Davis  v.  Gray,  upon  which 
the  argument  of  counsel  was  based.  The  State  claimed  a 
vested  jus  in  rem  in  the  lands,  and  sought  to  restrain  the 
violation  thereof  by  the  officers.   It  is  true  the  con- 
tention of  the  State  was  wroag;  but  that  could  be  deter- 
mined only  in  the  exercise  of  jurisdiction.   The  opinion 
neither  in  Llinnesota  v.  Hitchcock  nor  in  Oregon  v.  Hitch- 
cock mentioned  Davis  v.  Gray.   It  is  fair  to  assume  that 
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the  court  had  no  intention  of  inpairlng  the  principle  of 
that  case. 

In  Budd  V.  Houston  36  La.  Ann.  959,  the  principle 
was  extended  to  grant  corrective  relief.  A  suit  was  sus- 
tained against  the  recorder  of  mortgages,  tax  collector, 
and  recorder  of  conveyances,  to  remove  a  cloud  on  title 
caused  hy  the  registry  of  a  void  assessment  by  the  recorder 
of  mortgages,  by  the  illegal  tax  sale  to  the  State,  and  by 
the  threatened  registry  of  the  title  of  the  State,  and  to 
review  these  illegal  tax  proceedings  and  acts  of  the  sever- 
al officers.   The  case,  to  use  a  plirase  of  Justice  Uiller, 
"goes  to  the  verge  of  sound  doctrine".   A  bill  to  quiet 
title  as  against  a  disputed  title  in  the  State  may  not, 
of  course,  be  maintained  against  the  officers.   But  spec- 
ific acts  of  officers  which  have  caused  a  cloud  on  title 
may,  perhaps,  be  corrected,  just  as  well  as  they  might 
have  been  restrained. 

In  the  matter  of  taxation,  the  principle  warrants 
the  restraint  not  only  of  the  actual  collection  of  an  tin- 
constitutional  tax,  but  also  of  the  proceedings  leading 


1.  In  lloble  V.  Union  Riv.  Logging  H.R.  Co.  147  U.S.  155, 
was  sustained  a  d'-  .-ee  enjoining  the  Secretary  of  the 
Interior  and  the  commissioner  of  the  General  Land  Of- 
fice from  executing  an  order  revoking  the  approval  of 
the  con5^any's  maps  for  a  right  of  way  over  the  public 
land,  and  from  Molesting  the  company  in  the  enjoyment 
of  said  right  of  way,  which  was  held  to  have  vested 
upon  the  approval  by  the  Secretary  of  the  Interior  of 
the  right  of  way  selected  under  a  grant  by  Congress. 
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thereto.   In  Re  Tyler  149  U.  S.  164,  the  court  enjoined 
the  levy  for  a  tax  alleged  to  have  b'-:en  over-aosocijel,  -u 
well  as  the  oollection  thereof.   In  Fargo  v.  Hart  193  U. 
S.  490,  the  auditor  of  Indiana  was  restrained  from  certi- 
fying to  the  auditors  of  the  several  counties  an  assess- 
ment on  a  railroad, which  constituted  an  unconstitutional 
intereference  with  interstate  commerce.   These  acts,  of 
course,  were  not  possible  to  the  defendants  as  private 
individuals,  hut  only  in  their  official  capacity.   They 
were,  however,  part  of  the  proceedings  in  a  tlireatened 
wrong,  and  as  such  enjoinahle. 

The  great  field  for  application  of  the  principle 
has  been  in  the  matter  of  rate  regulation  by  the  States. 
To  enforce  upon  a  railroad  rates  that  are  unconstitional 
is  a  wrong.   And  all  manner  of  means  of  enforcing  such 
rates  have  been  enjoined  -  the  publication  of  the  rates, 
the  hearing  of  complaints  for  violation  of  them,  the  bring- 
ing of  suits  to  enforce  them.-^ 

It  must  not  be  supposed,  however,  that  every  act 
of  an  officer  under  color  of  an  unconstitutional  authority 
may  be  enjoined.   The  act  must  be  such  as  to  involve  the 
separate  liability  of  the  officer.   But  the  remedy  for  a 
breach  of  contract  or  violation  of  a  trust  is  only  against 


1.  This  means  -  by  suits  -  is  reserved  for  special  treat- 
ment in  Chap.  VI. 
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the  party  oontractant  or  the  trustee,  not  against  the 
agent.   So  that,  if  the  act  is  only  a  breach  of  a  con- 
tract or  trust  of  the  State,  there  is  no  right  of  action 
against  the  officer.-'"    Thus,  in  Louisiana  v.  Jmnel,  the 
diversion  of  the  moneys  pledged  for  the  coupons  was  a 
violation  of  a  right  of  plaintiffs  only  so  far  as  it  was 
a  breach  of  contract  of  the  State.   In  Neganab  v.  Hitch- 
cock 202  U.  S.  473,  the  acts  sought  to  be  restrained  vio- 
lated riglits  of  plaintiff  B  only  as  breaches  of  the  trust 
resting  upon  the  United  States.   The  fact  that  the  act 
constitutes  a  breach  of  contract  or  of  trust  on  the  part 
of  the  state  does  not,  of  course,  exclude  liability  on  the 
part  of  the  officer.    But  there  must  be  soraet:.ing  more 
to  involve  such  liability;  there  must  be  a  violation  of  a 
jus  in  rem.   The  right  of  action  against  the  officer  is 
based  upon  this  ground:   an  act  that  is  a  wrong  in  itself, 
unless  made  lawful.   For  instance,  the  enforcement  of 
rates  upon  a  railroad  is  an  unlawful  interfereace  with  the 
railroad,  unless  made  lawful;  and  if  the  rates  are  confis- 
catory, they  cannot  be  made  lawful.   That  what  prevents 
the  act  from  being  made  lawful  is  the  fact  that  it  consti- 
tutes an  unconstitutional  breach  of  contract  on  the  part 
of  the  State,  does  not  affect  the  case.  The  collection  of 


1.   See  Justice  IJatthews,  in  Ex  parte  Ayers  123  U.  S.  423. 
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a  tax,  for  instance,  is  an  unlawful  interference  with 
property  rights,  unless  the  tax  is  lawful;  it  may  be  pre- 
vented from  being  lawful  by  reason  of  a  contract  exemption 
granted  by  the  State. 

The  distinction  is  well  illustrated  in  the  case  of 
Pitcock  V.  State  121  S.  v;.  (Ark.  1909)  742.   The  s^T-oerin- 
tendent  and  financial  agent  of  the  Arkansas  State  JP^niten- 
tiary,  in  the  exercise  of  their  powers,  and  with  the  approv- 
al of  the  board  of  oomraissioners,  made  a  contract  in  the 
name  of  the  State  to  supply  a  certain  manufacturing  company 
with  convict  labor.   Suit  was  brought  to  restrain  the  with- 
drawal of  the  convicts  in  violation  of  the  contract,  and  to 
oonroel  the  furnishing  of  more  to  make  up  the  amount  of  labor 
under  the  contract.   A  restraining  order  was  granted;  and, 
on  violation  thereof,  judgment  for  contempt.   The  judgment 
was  reversed  by  the  court  above:  "A  withdrawal  of  the  con- 
victs from  the  premises  of  plain li  "fs  was  not  a  taking  of 
or  a  trespass  upon  the  Matter's  property.  It  was  only  a 
refusal  to  perform  the  alleged  contract  which  plaintiffs 
seek  to  restrain."   That  is,  the  withdrawal  was  not  a 
wrong  in  itself  unless  supported  by  lawful  authority,  but 
was  only  a  breach  of  the  contract  of  the  State. 

Board  of  Liquidation  v.  LlcComb  has  been  classed 
with  Davis  7.  Sray.    And  probably  it  may  be  based  on  the 


1.  By  Justice  Bradley,  it  seems,  in  Poindexter  v.  Greenliow. 
And  by  Judge  Billings  in  Ghaffraix  v.  Bd.  11  Fed.  538. 
For  the  groimd  of  the  decision  in  tlie  IJcComb  caso.see 
Chap.  IV. 
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same  principle.   For  in  the  LlcComb  case  tlie  plaintiffs 
were  holders  of  Consolidated  Bonds;  and  the  action  might 
be  regarded  as  to  restrain  "  the  hoard  from  injurioxisly 
affecting  their  value,  hy  issuing  similar  bonds  to  parties 
not  entitled  thereto".   The  threatened  acts  were  not  only 
breaches  of  contract,  but  violations  of  property  rights. 
Similarly,  where  a  State  grants  an  exclusive  franchise, 
the  grantee  acq.uires  not  merely  a  contract  right,  but  a 
jus  in  rem,  which  he  may  protect  against  infringemert  -  by 
individtials,  or  by  public  officers  in  the  name  of  the  State. 

To  conclude,  then,  the  principle  of  Osborn  v.  Bank 
has  been  extended  in  Davis  Y.  Gray  and  the  subsequent  cases. 
The  broad  principle  is  this:  public  ofHoers  may  be  re- 
strained Whenever,  under  color  of  unconstitutional  authority, 
they  are  proceeding  to  violate  rights  in  rem. 


1.   That  the  official  position  of  the  officers  sued  is  taken 
into  account  appears  strongly  in  the  ruling  ti.at  the 
successors  in  office  of  t}ie  officers  enjoined  are 
privies  .0  the  decree.   Prout  v.  Starr  188  U.S.  537; 
(Junter  v.  Atl.  C&ast  Line  R.R.  Co.  200  U.  S.  273. 
The  successor  in  office  may  not  be  siibstituted,  h^'^pver, 
pending  hearing  on  appeal  or  writ  of  error.  V/arner 
YalLey  Stock  Go.  v.  Smith  165  U.  S.  28.   See  uiso 
Chandler  v.  Dix  194  U.  S.  590. 


CHAPTER  VI. 


EX  PARTE  YOUKS. 


One  means  of  enforcing  laws  is  "by  suits  -  crdminal, 
or  by  way  of  mandamus  or  injunction.   In  Ex  parte  Young  209 
U.  S.  125,  the  question  was  squarely  presented  whether  the 
law  officers  of  a  State  could  be  restrained  from  brining 
suits  in  the  name  of  the  State  for  the  enforcement  of  a 
statute  fixing  railroad  rates,  alleged  to  be  confiscatory, 
and  therefore  unconstitutional. 

To  clear  the  discussion,  several  points  may  be 
quickly  disposed  of.   In  the  first  place,  no  regard  will 
be  taken  of  the  suggestion^  that  the  scope  of  the  Eleventh 
Amendment  might  be  limited  in  relation  to  the  later  Four- 
teenth Amendment.   It  has  not  been  used  in  any  decision^; 
and  there  seems  not  the  slightest  ground  for  it.  Uor  will 


1.  Another  ground  of  unconstitutionality  was  the  fact 
tlBt  the  penalties  were  s'o  enormous  as  to  show  a  de- 
sign to  scare  the  railroads  from  testing  the  consti- 
tutionality of  the  rates.   This,  of  course,  was  only 
an  additional  ground  of  unconstitutionality,  and  would 
^ot  make  the  suits  against  the  officers  any  loss  a  suit 
against  the  State. 

2.  ^j    justice  Shiras,  in  Trout  v.  Starr  188  U.  S.  537, 

3.  Justice  Peckhara,  in  Ex  parte  Young,  assumed  that  the 
Eleventh  Amendment  retained  full  effect;  although  h© 
honored  the  contrary  suggestion  so  far  as  to  say  of 
the  Fourteenth  Amendment:  "but  a  decision  of  this  case 
does  not  require  an  examiration  or  decision  of  the 
question  whether  its  adoy  tion  in  an;;r  way  altered  or 
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the  view  of  Justice  Brewer  "be  further  noticed  -  that  the 
irxterest  of  the  state  in  the  enforcement  of  its  laws  is 
only  a  governmental  interest,  and  that  such  an  interest 
is  not  sufficient  to  constitute  the  state  party  to  a 
suit.^   Lloreover,  the  fallacy  in  the  idee^  that  the  suit 
is  not  against  the  State  because  the  officer  Is  not  act- 
ing for  the  State  if  the  law  is  unconstitutional,  has  "been 
exposed.  As  pointed  out,  the  State  has  an  interest  in 
whether  the  acts  of  its  officers  are  lav/ful;  and,  anyhow, 
tlie  question  of  constitutionality  can  be  decided  only  in 
the  exercise  of  jurisdiction,  so  that,  if  the  law  is  found 
constitutional,  the  court  will  have  exercised  jurisdiction 
over  a  suit  against  the  State.   On  the  other  hand,  as  has 
been  several  times  stated,  the  fact  that  the  State  can  act 
only  through  agents,  does  not  make  a  suit  against  the  agents 
any  more  a  sxxit  against  the  State.  Also,  the  fact  that  the 
officers  have  no  personal  interest  in  the  controversy 
mafces  no  difference. 

The  question  whether,  supposing  the  suit  to  be 
otherwise  well  brought,  grounds  for  equitable  relief  ex- 
ists, is  incidental.   It  will  be  accepted  here  that  the 
mqxim  that  "equity  has  no  jurisdiction  to  enjoin  criminal 

limited  the  effect  of  the  earlier  amendment." 

1.  This  view  has  been  sufficiently  disposed  of  in  Part  I, 
p.  49. 

2.  Stated  even  by  Justice  Peckham  in  Ex  parte  Young. 
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proceedings"  means  only  that  In  general  no  equitable  grounds 
exist;  but  vftiere  there  are  special  equitable  grounds,  the 
maxim  does  not  apply.   In  such  a  iratter  as  the  fixing  of 
rates,  where  penalties  are  provided  for  each  violation, 
clearly  there  are  equitable  grounds.   "The  transactions  of 
a  single  week  would  expose  any  coripany  questioning  the  val- 
idity of  the  statute  to  a  vast  nuniber  of  suits  by  shippers, 
to  say  nothing  of  the  heavy  penalties  named  in  the  statute. 
Only  a  court  of  equity  is  competent  to  meet  such  an  emergency 
and  determine,  once  for  all,  and  without  a  multiplicity  of 
suits,  matters  that  affect  not  simply  individuals,  but  the 
interests  of  the  entire  comininity,  as  involved  in  the  use 
of  a  public  highway  and  in  the  administration  of  the  affairs 
of  the  quasi-public  corporation  by  which  such  highway  is 
maintained. "1   On  the  other  hand,  wliere  the  enforcement  is 
to  be  simply  by  application  for  mandamus  or  mandatory  in- 
junction to  compel  obedience,  it  would  seen  just  as  clear 
that  the  remedy  by  defense  to  such  suit  is  adequate.   If, 
however,   criminal  proceedings  are  enjoined,  it  may  be 
proper  to  enjoin  also  any  other  action  in  which  the  same 
issues  would  be  involved. ^ 


1.  Jiistice  Harlan,  in  Smythe  v.  Ames  169  U.  S.  466,  518. 
Justice  Peckham,  in  3x  parte  Young,  also  stated  strongly 
the  equitable  grounds. 

2.  In  Ex  parte  Young,  where  the  only  suit  that  the  Attorney 
General,  Young,  could  bring,  was  by  formal  action  in  the 
name  of  the  State  for  mandamus,  criminal  proceedings  by 
the  prosecuting  attorneys  of  the  State  were  also  en- 
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In  the  earlier  rate  oasec,  where  t^e  enforcement 
of  rates  was  entrusted  to  railroad  commissions,  no  special 
point  was  made  of  the  restraint  of  suits  in  actions  to  en- 
join generally  the  enforcement  of  rates  by  the  comraissions. 
In  Prout  V.  Starr,  Justice  Shiras  took  the  view  tl:iat,  the 
court  having  jurisdiction  to  enjoin  the  board  of  transpor- 
tation from  enforcing  the  rates,  the  injunction  properly 
extended  to  enjoin  suits  to  enforce  such  rates,  on  the 
ground  that  such  suits  wou'-d  be  an  attempt  by  a  party  to 
the  suit  in  the  federal  court  to  impair  the  jurisdiction  of 
the  federal  court,  by  bringing  suits  involving  the  same 
questions  in  the  State  courts.   "It  is  true  that  the  de- 
fendant was  included  in  the  bill  as  attorney  general  of 
the  State,  but  that  was  because  he  was  one  of  the  board 
of  transportation,  which  was  directed  to  enforce  the  pro- 
visions of  the  act.   The  bill  did  not  seek  to  interfere 
with  the  acts  of  the  attorney  general  in  prosecuting  of- 
fenders against  the  valid  criminal  laws  of  the  State,  but 
its  object  is  to  prevent  him  from  collecting  penalties  that 
had  accrued  under  the  provisions  of  a  statute  judicially 
determined  to  be  void."   Justice  Peckham,  in  Ex  parte 
Young,  stated  the  same  view:  "V/hen  such  indictment  or 


joined.   Anyhow,  the  question  of  equitable  ground 
probably  did  not  arise  in  tliat  case,  since  the  case 
did  not  come  up  on  appeal  in  the  injunction  suit, 
but  on  petition  for  habeas  coriius  upon  sentence  for 
contempt  for  violation  of  the  injvmotion. 
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proceeding  is  broiiglit  to   enforce   an  alleged  iinoonsti- 
tutional  statute,  which   is  the  subject-matter  of  inquiry 
in  a  suit  already  pending  in  a   federal  court,    the  latter 
court,  having   first  obtained  jurisdiction  over  the  subject- 
matter,   has  the  right,    in  both  civil  and   criminal  cases, 
to   hold  and  maintain  such  jurisdiction  to    the  exclusion  of 
all  other  courts,   until  its  duty  is  finally  performed." 
This  view  of  enjoining  such  suits   -  that   it   is   incidental 
to  the  exercise  of  jurisdiction,   and  necessary  to  make   the 
jurisdiction  of  the   federal  court   effective   -  avoids  con- 
flict with  sec.    720   of  the  Revised  Statutes,    forbidding 
the   granting  of  a  writ  by  any   court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  State. -^       Even  where 
the  suits  are    to  be  brought   in  the  name   of  the   commission, 
however,    I  think  tlrnt  this  doctrine  of  perfecting  juris- 
diction by  enjoining  parties  to   the  action  from  bringing 
other    suits  involving  the  jksame  question  does  not  properly 
apply.      The   suits,    though  in  the  name  of  the   commission, 
are  merely  forms  of  action  by  the   State. ^       But,    the   State 
not  being  a  party  to  the  original  suit,    suits  by  the  State 
cannot  be   enjoined;    and  the  fact   that   the  act  has  been 
declared  ujaconstitutional    does  not  make   the  suit  to  enforce 


1.  The  doctrine   of  Dietzsch  v.   Huidekoper  103  U.S.   494. 

2.  See  Part   I,   p.    49. 
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it  any  less  a   s\;it   by  the   State,    any  more  than  In  any 
other  case  the  suit   is  anj'  less  a  suit  "by  the  plaintiff 
tecause  his  ground   of  action  is  not  well-founded.-^     The 
point   is  still   clearer  where  the  suits  are  to  be  brought 
in  the  name   of  the  State   by  t}ie  attorney   general,   who, 
although  a' member  of  the    commission,   brings  the  suit  not 
in  that  capacity,   but  in  his  entirely  distinct   capacity 
of  attorney  general.     At  any  rate,  whatever  view  be  taken 
of  the  case  where   the  officer  has  other  connection  with 
the  enforcement  of  the  rates,   the  doctrine   of  incidental 
jurisdiction  certainly  has  no  place  where,   as  in  the  suit 
from  which  Ex  parte  Young  arose,    the  suits  are   to  be  brought 
by  the    law  officers  of  the   3tate,   who  have  no  relation  what- 
ever  to   the   enforcement    of  rates,    except   to  bring  suit   in 
the  name  of  the   State. 

The  enjoining   of  suits  in  the   name   of  the   State 
to   enforce  rates   can  properly  be   sustained,    then,    only  upon 
the  ground  that  such   suits  are   simply  part   of  the  proceed- 
ings  to  violate   the  rights   of  the   plaintiff  under   color  of 


1.      No   special  point  was  made   of  the   enjoining  of  suits, 
in  such  actions   to   enjoin  enforcement  by  commissions, 
so  recently  as  MciTeill  v.    So.   Pac.   Hy.   Co.   202  U.S. 
543,    ar.a  Miss.  R.    Com.   v.    111.    Cent.  H.H.   Co.    203  U. 
S.   335.      In  the    latter  case,    the  order  of  the   com- 
mission was   enforceable   only  by  application   to   court 
for  a  mandamus  or  mandatory  injunction;    so  that   there 
was  no   ground   for  equitable  relief.      This  point,   how- 
ever,   seems  not   to   have  been  raised. 
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an  authority  alleged  to  be  unconstitutional.      That   is, 
such  suits  may  be,   by  their   connection,    in  themselves 
wrongful  acts,    from  which  the  agents   of  the   State  may  be 
restrained   just  as   from  other  wrongful  acts.      Justice 
Brovv-n  first  gave   expression  to   this   idea,ir.   ~      "    ~.    "fg. 
Co.   V.    Los  Angeles  189  U.    S.   207:      "It  would  seem   tliat, 
if  there  were   jurisdiction  in  a  court   of  equity  to  enjoin 
the   invasion  of  property  rights  through  the  instriunentality 
of  an  unconstitutional  law,    that   jui'isdiotion  would  not  be 
ousted  by  the  fact  that  the  State  had  chosen  to  assert  its 
power  to  enforce   such  law  by  indictment  or  otlisr  oriminal 
proceeding."     It  was  adopted  in  Sx  parte  Young.     Justice 
Peckham  said,  with  respect  to  the  Reagan  and  Smyth  cases: 
"In  those    cases,   the   only  wrong  or   injury  or   trespass   in- 
volved was  the  threatened  cora  3nt   of  suits  to   enforce 
the  statute  as   to  rates.     #         #     The   threat   to   comnence 
those  suits  under  such  circumstances  was,   therefore,    nec- 
essarily held  to  be  equivalent  to  any  other  tltreatened 
wrong   or  injury  to   the  property  of  a  plaintiff  which  had 
theretofore  been  held  sufficient  to  authorize  the   S' it 
against  the  officer." 

Is  this  a  proper  view  of  such  suits  -  as  equiva- 
leat   to  any  other   tlireatened  act,   part   of  the   execution  of 
an  uncoTiSti  tutional  statute?        Or  is  a  suit   to  be   regarded 
simply  as  a  resort  to  judicial  determination  whether  the 
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statute   is  to  be   enforced?     There  wore  pro.u.-.uo   -   Lioiae 
to   comfort,    some  to  plague  the  court. ^       The  main  reliance 
of  Justice  Peclcham,    in  the  opinion  of  the  court,   was  upon 
Reagan  v.   Farmers  L.   &  T.    Co.   154  U.    S.   362  and  Sm^'th  v. 
Ames  159   U.    S.   446.        It  is   true   in  both  those   cases  the 
attorney  general  was  a  member   of   the  railroad   comaission; 
and  that  no    special  point  was  made  as  to  the   enjoining  of 
suits  in  the  general  injunction  against   enforcement   of  the 
rates.        However,    if  such  suits  be   regarded  as  part   of  the 
execution  of  the  unconstitutional  rates,    Justice  Peckhaa 
was  clearly   right   in  holding   that   it  makes  no  difference 
whether  the  officer  has  a  special  relation  to  the    statute, 
or  whether  his  duties  are   simply  in  the  regular  exercise 
of  his  office.      "The  being   specially  charged  with  the   duty 
to  enforce   the   statute  is   sufficiently  apparent  when  such 
dut;.      exists  \znder  the   general  aiutjiority  of  some   law,    even 
though  such  authority  is  not   to  be  found  in  the  particular 
act.      It  might  exist  by. reason  of  the   general  duties  of  the 


1.      The  point  decided  in  Ex  parte  Yo\mg  -  whether    suits  in 
the  name   of  the  State  by  lav;  officers  having  no  other 
relation  to   the    statutes   in  question  might  be  enjoined- 
was  raised  in  two   earlier   cases,    but  avoided  by  basing 
the   decisions  on  other  grounds.        In  Getting  v.   Godard 
183  U.    S.    79,    the  objection  on  this  score  was  not 
raised  by  the  attorney  general  at  the   proper  stage   of 
the   case;   and  the  court   took  this  as  an  opportunity 
not  to  decide   the  case,    but  to   dismiss  as  to  the  attor- 
ney general,   without  prejudice   to  a  new  suit.      In 
Gunter  v.   Atl.    Coast  Line  R.R.   Co.   EGO  U.    3.   27?,    a 
bill  to  restrain   suit  by  the  attorney  general  to  re- 
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offioer  to  enforce  it  as  a  law  of  the  State."  Justloe 
Harlan  hiraself,  in  his  dissenting  opinion,  rather  aban- 
doned the  distinction  in  Fitts  v.  LioGrhee  172  U.  S.  516, 
between  being  specially  charged  or  not  with  the  enforce- 
ment of  a  statiite.  In  fact,  as  Justice  Peclcham  pointed 
out,  in  Smyth  v.  Ames  "There  was  no  special  provision  in 
the  statute  as  to  rates,  making  it  the  duty  of  the  attorney 
general  to  enforce  it,  but,  under  his  general  powers,  he 
had  authority  to  ask  for  a  mandamus  to  enforce  such  or  any 
other  law".   Justice  Harlan  now  sought  to  explain  av/ay 
the  Reagan  and  Smyth  cases  as  suits  against  the  States  with 
their  consent. ^   Justice  Brewer,  in  the  Reagan  case,  did 
call  attention  to  the  fact  that  the  State  law  provided  for 
actions  against  the  cotanission  in  any  court  of  competent 
jurisdiction  in  Travis  County,  and  that  "the  United  States 
Circuit  Court  might  be  considered  as  coming  within  that 
description".   And  the  case  has  been  referred  to  since 
as  decided  upon  t}B,t  ground.^   The  real  ground  of  the 
decision,  however,  was  clearly  that  the  suit  was  not  a  suit 


cover  back  taxes  was  sustained  as  ancillary  to  a  prev- 
ious action,  involving  the  validity  of  the  saiae  taxes, 
to  which  the  State  had  been  a  party. 

1.  This  of  course  involves  the  view,  which  is  opposed  in 
Part  I,  p.  33,  that  consent  of  a  State  may  confer  jur- 
isdiction on  the  federal  courts  in  cases  coming  within 
the  prohibition  of  the  Eleventh  Amendment. 

2.  D.  &  F.  iJfg.  Co.  V.  Los  Angeles  189  U.  S.  207,  218. 
Barney  v.  U.    Y.  133  U.  S.  430. 
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agadnst  the  State.   Justice  ilarlan'a  ejcilanation  of  Smyth 
V.  Ames  is  very  weak.   It  involves  a  diroot  conflict  with 
the  decision  in  Smith  v.  Reeves  178  U.  S.  436,  in  which  he 
himself  delivered  the  opinion,  that, in  giving  its  consent, 
a  State  may  limit  suite  against  itself  to  its  own  courts. 

The  cases  that  gave  trouble  were  Ex  parte  Ayers 
185  U.  S.  443  and  Fitts  v.  HcGhee  172  U.  S.  516.   The  Ayers 
case  was  as  follows.   It  having  been  held,  in  Poindexter  v, 
Greenliow,  that, when  a  taxpayer  had  tendered  coupons  which 
the  State  had  contracted  to  receive  for  taxes,  any  attengpt 
to  collect  the  tax  thereafter  was  an  unlawful  trespass,  a 
State  statute  was  passed,  providing  for  suit  in  the  name 
of  the  State  for  the  recovery  of  the  taxes  in  such  cases, 
and  imposing  onerous  conditions  on  the  proof  of  tender,  which 
it  was  alleged  were  u.iconstitutional.    A  bill  was  brought 
by  holders  of  coupons  against  the  attorney  general  and  var- 
ious commonwealth  attorneys  to  restrain  such  suits.   If 
the  case  had  come  up  simply  on  appeal  from  the  circuit  court, 
it  might  have  been  decided  on  other  grounds,  and  never 
risen  to  vex  the  court.   For  the  plaintiffs  were  not  tax- 
payers who  had  tendered  coupons,  and  were,  therefore,  prob- 
ably, not  in  a  position  to  bring  the  present  suit.^  It 


1.  So  held,  later,  in  licaahey  v.  Va.  135  U.  S.  662. 

2.  See  -Jarye  v.  Parsons,  decided  in  connection  with 
Poindexter  v.  Greeiihow. 
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would   seem,    also,    that   the  remedy  by  defanse   at   law  was 
adequate,    and  that,    therefore,    there  was  no  ground   for 
equitable   relief.        However,    these  questions   .lid  not 
arise;    for  the  case  caine   up   on  petition  for  habeaa   r;or- 
pus  upon   sentence   for  contenpt   for  violation  of  ti '^    laia- 
porary  restraining  order  of  the   circuit   court.    The  court 
held  that  the  suit  below  was  in  effect  a   suit  against   the 
State. 

Justice  Peclcham  stated  Ex  parte  Ayers  thus:    "a   suit 
of  such  a  nature   was  simply  an  attempt   to  make  the   State   it- 
self,  throu^  its  officers,    perform  its  alleged  contract,   by 
directing  those  officers  to  do  acts  which  constituted  such 
performance.      The   State  alone   had  any  interest  in  tho  ques- 
tion,   and  a  decree   in  favor   of  rlqlntiff  woull  affect   tho 
treasury  of  the   State."       And  again:      "^ut    tne  injunction 
asked   for     #         #       was  to  restrain  the  State  officers 
from   commencing  suits  under   the   act   of  Llay   11,    1887    (al- 
leged to  be  unconstitutional), in  the   name  of  the  State,    and 
brought  to  recover  taxes  for  its   use,    on  the   ground   that, 
if  such  suits  were   commenced,    they  would  be   a  breach  of  a 
contract  with  the   State."        This   is  all  the  explanation  of 
Ex  parte  Ayers;    and  it   is  manifestly  no   explanation  at  all. 
The  suit   did  not   attempt   to   compel  the   State   officers  to 
do  anything.        The   fact  that  the  alleged  unconstitutional 
acts   sought  to  be  restrained  would  have  been  a  breach  of 
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the  contract  of  the  State  made  no  difference,  if  t}ie  com- 
mencement of  suits  under  the  circumstances  was  equivalent 
to  a  trespass  like  in  Poindexter  v.  Greenhow,   The  oyV  -•.  th 
in  Ex  parte  Ayers  went  squarely  on  the  ground  that  tho   nujre 
bringing  of  an  action  in  the  name  of  the  State  could  not 
bo  charged  against  the  officers  as  an  individual  wrong: 
"It  follows,  therefore,  in  the  x^resent  case,  tiiat  the  per- 
sonal act  of  the  petitioners  sought  to  be  restrained  by 
the  order  of  the  circuit  court,  reduced  to  tht  mere  bring- 
ing an  action  in  the  name  of  and  for  the  State  against  tax- 
payers, who,  although  they  may  have  tendered  tsix  receiv- 
able coupons,  are  charged  as  delinquent,  cannot  be  alleged 
against  them  as  an  u:; constitutional  act  in  violation  of  any 
legal  or  contract  rights  of  such  taxpayers."-^ 

Justice  Peckham  also  said:   "The  injunction  was 
declared  illegal  because  the  suit  itself  could  not  be  enter- 
tained, as  it  was  one  against  the  State  to  enforce  its 
alleged  contract.   It  was  said,  however,  that  if  the  court 
had  power  to  entertain  such  a  suit,  it  would  have  po^ver  to 
grant  the  restraining  order  preventing  the  commencement  of 
suits,   (p.  487).   It  was  not  stated  that  the  suit  or  the 
Injunction  was  necessarily  confined  to  a  case  of  threatened 
direct  trespass  upon  or  injury  to  property."  This  is  sophist- 


1.  For  a  fuller  exposition  of  the  views  of  Justice  Llatthews, 
see  above.  Chap.  V. 
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ical .  Certainly,  if  the  suit  could  u^   ...  '.ortainod,  t/ie 
injunction  could  bo  granted.  But   whether  the  suit  could 
be  entertained,  depended  upon  whether  the  suits  in  question 
might  be  enjoined.  It  is  true,  if  the  3tat.f>  w#^re  a  party, 
other  grounds  for  enjoining  the  suits  migiit  exist.  Any 
equitable  ground  would  suffice.  For  instance,  if  the  State 
were  about  to  bring  suit  upon  a  chose  in  action,  to  which 
an  equitable  defense  existed,  the  suit  might  be  enjoined 
if  the  State  could  be  made  a  party,  and  the  agents  of  the 
State  incidentally  included  in  the  injunction.   But,  of 
course,  this  ground  would  ~nt  suffice, if  the  State  could 
not  be  made  a  party,  for  an  injunction  against  the  agents. 
For  such  a  separate  right  of  action  against  the  agents, 
other  grounds  must  exist;  the  acts  threatened  must  be  vio- 
lations of  rights  in  rem.   And  the  question  in  Ex  parte 
Ayers  was;  could  the  threatened  suits  be  regarded  as  equiv- 
alent to  trespasses  like  in  loindexter  v.  Greenhow?  It 
was  answered  in  the  negative.   It  may  be  said,  however, 
t}B.t  the  decision  was  made  under  a  general  tendency  to 
limit  suits  against  public  officers  to  cases  "where  the 
acts  complained  of,  considered  apart  from  the  official 
authority  alleged  as  justification,  and  as  the  personal 
acts  of  the  individual  defendants,  constituted  a  viola- 
tion of  right  for  which  the  plaintiff  was  entitled  to  a 
remedy  at  law  or  in  equity  against  the  wrongdoer  in  his  in- 
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1  2 
dividual  character";  a  tendonoy  which  has  not  prevailed. 

Even  more  directly  in  point  was  Fitts  v.  LloOhee. 
A  statute  of  Alabama,  1895,  fixed  the  rates  of  toll  that 
might  be  charged  for  crossing  a  certain  "bridge,  under  a 
penalty  of  $20  for  each  violation,  to  h'^  recovered  by  the 
persons  overcharged.   The  receivers  of  the  railroad  company 
owning  the  bridge,  alleging  tiBt  the  rates  were  so  low  as 
to  be  unconstitutional,  brought  suit  to  restrain  the  attor- 
ney general  from  instituting  any  proceedings,  by  mandamus 
or  otlierwise,  to  compel  the  observance  and  obedience  of  the 
act  fixing  the  rates  of  toll,  or  for  the  forfeiture  of  the 
franchise  of  the  railroad  company  in  and  to  the  bridge  for 
failure  to  obey  the  act.  Also,  against  a  certain  named 
individual  and  all  persons  whatsoever,  to  restrain  from  in- 
stituting suits  for  penalties,  and  from  procuring  the  in- 
stitution of  any  suit  by  the  State  officers.   Before  final 
hearing,  an  amendment  to  the  bill  recited  that  numerous 


1.  See  above,  Chap.  V. 

2.  The  decision,  though  not  the  opinion, in  Ex  parte  Ayers, 
may,  perhaps,  be  explained  on  the  ground  that,  the  taxes 
themselves  being  perfectly  valid,  the  State  had  the 
right  to  derriand  them  as  often  as  it  pleased,  subject 

to  the  right  of  the  taxpayers  to  make  tender  of  the 
coupons;  that  the  suits  v/ere  only  a  form  of  demand; 
and  t}»t  this  lawful  form  of  demand  was  not  made  un- 
lawful in  itself  by  the  Imposition  of  unconstitutional 
conditions  on  the  proof  of  tender.   (If  the  taxes  wore 
unconstitution&l ,  it  would  soem  that  there  was  no  right 
even  to  demand  them).  Sonsequently,  that  there  was  no 
unlawful  act  threatened.   This  would  not,  of  courae, 
be  strictly  a  question  of  jurisdiction.   3"t  relief 
from  sentence  for  contempt  has  been  extv     'beyond  the 
lack  of  jurisdiction  in  its  strict  sense- 
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indictments  against   the  agents  of  the   oorcpany  were   being 
brought  under  a  law  of  the   State  making  It  a  miedeiueanor 
to   cheirge  imreasonable   ratea;   and  tlie    injunction  was  ex- 
tended to   restrain   the   State   solicitor   for  the   Jur1i'--i»<l 
district  within  \'fliich  tiie  bridge  was   located   from  prosecut- 
ing criminal  proceedings   against  anyone   for  violation   of 
the  alleged  unconstitutional  statute   fixing  rates.      The 
Supreme  Court,    on  appeal,   held  the  suit   to  be   in  effect 
agaiist  the   State. 

Justice  Peckham  e3g^lained  the   case   av/ay  on  the 
ground  that  the   act  under  which  the  indictments  were    crought 
"was  not  claimed  to  be  unconstitutional,   and  the  indict- 
ments  found  under   it  were  not  necessarily  connected  with 
the  alleged  unconstitutional  act   fixing   the  tolls",    and 
that   the  penalties   for   disobeying  the   latter  act,   by  de- 
manding and  receiving  higher  tolls,    "were-to  be  collected 
by  the  persons  paying  then",   no   officer  of  the   State  hav- 
ing "any  official   connection  with  the   rc^covery  of  such 
penalties".      This  entirely  overlooks   the  relation   of  the 
attorney  general  to   the  alleged  unconstitutionril  act   -  the 
proceedings  by  mandamus   or  otherwise  that  might   be   instituted 
by  him.        Besides,    there  was  no    suggestion  of  such  a  dis- 
tinction in  the   opinion  in  Fitts  v.   McGhee.      The   indict- 
ments under  the   act  against  unreasonable   tolls  S'^er:  to 
have  been  regarded  as  being  used  to  enforce   the  act    I'lxing 
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the  tolls.     Tho  decision  was  based  squarely  on  Ex  rarte 
Ayers.   True,  it  was  said  tliat  "neither  of  the  State  o:  ^- 
cers  named  had  any  special  relation  to  th     Lie  alar 
statirte  alleged  to  be  Tinconstitutional" .   Jut  this  did  not 
mean  that  the  officers  had  no  direct  relation  to  the  stat- 
ute; it  meant  that  their  relation  was  only  in  the  ordinary 
exercise  of  their  offices,  and  not,  as  in  other  cases  which 
had  to  be  distinguished,  by  virtue  of  any  special  connec- 
tion.^    The  ground  of  the  decision  is  clearly  shown  by 
this  quotation:   "There  is  a  wide  difference  between  a  suit 
against  individuals  holding  o f fie ial  position  under  a  State, 
to  prevent  them,  under  the  sanction  of  an  tmconstitutional 
statute,  from  conmitting  by  some  positive  act  a  wrong  or 
trespass,  and  a  suit  against  officers  of  a  State,  merely 
to  test  the  constitutionality  of  a  State  statute,  in  the 
enforcement  of  which  those  officers  will  act  only  by  form- 
al judicial  proceeding  in  the  courts  of  the  State. "^ 

So  far  as  precedents  were  concerned,  then,  there 
was,  on  the  one  hand,  the  principle  announced  in  the  Ayers 
and  Fitts  cases,  a  principle  which  had  never  been  questioned, 


1.  The  case  was  cited  to  this  effect  in  D.  &  F.  LIfg.  Co. 
V.  Los  Angeles  189  U.  S.  207,  217. 

2.  As  already  stated,  this  distinction  was  shown  to  be 
groundless  by  Justice  Teckham. 

3.  Justice  Earlan,  v;ho  had  delivered  the  opinion  of  the 
unanimous  court  in  Fitts  v.  LIcGhee,  said  of  Justice 
Peckham's  explanation:  "The  Fitts  case  is  not  over- 
ruled, but  is,  I  fear,  frittered  away  or  put  out  of 
sight  by  unwarranted  distinctionb." 
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On  the  other  hand,   there  was   the    loglo   of  the  deolBlons 
in  the   -..^^,.-01  and   Smyth  cases.   Clearly     the    cour^  ,    1 
parte  Young,   was  not  compelled  hy  precedent,      la  decid- 
ing as  it   did,    it  was  no   doubt   influenced  by  the  fact  that 
the  princaple   of  Fitts  v.   McGhee  was  being  abused  by  State 
rate  regulation  imposing  sucli  enormous  penalties  for   vio- 
lation as   to  practically  coerce   submission  without   a  test 
of  the   constitutionality  of  the  rates.        Clearly,    the   en- 
forcement of  rates  by  such  pix)ceedinga  'would  work  just  as 
serious  an   injury  to    constitutional  rights  as  any  direct 
tresjiass  to  accomplish  the  same  result,     necessity  seemed 
to  require   the  decision.        Justice  Harlan  showed  that  there 
was  no  such  necessity  in  the  case  at  hand,  at  least.   The 
bill  in  the  suit  below  had  been  brou^t  by  stockholders  of 
the   railroad  companies  concerned,    to   enjoin  the  railroads 
from  obedience  to  the  rates  prescribed,    as  well  as  to   en- 
join the  State  officers  from  enforcement  of  the  act.     So 
that  at  the   time   the   attorney  general  coamitted  his  con- 
tempt, the  railroad  company  was  acting  under  order  of  the 
federal  court,   and  was,    therefore,   protected  by  this   de- 
fense against  any  action  that  might  be  brought   in  the  State 
courts  -     as  was  held  in  Hunter  v.   V/ood  209  U.   S.   203. 
Such  a  situation  would  arise,   however,    only  under  the 
oi«ration   of  the   equity  rule  which  enables  stoolcholders, 
in  certain  circoimstances,    to  enjoin  the  corpcuation  from 
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ol)eyin6  an  unconstitutional  lav/  to  tho  inl^iry  of  tVio 
corporation.  •*■ 

Aooeptlng  the  view  that  suits  to  enforce  an  un- 
constitutional statute  may  be  equivalent  to  a  trespass, 
there  reniain  other  ohjections.   There  is,  in  the  first 
place,  section  720  of  the  Revised  Statutes  (U.  3.  Comp. 
Stat.  1901,  p.  581),  forbiading  the  granting  of  a  writ 
by  any  court  of  the  United  States  to  stay  proceedings  in 
any  court  of  a  State,  except  in  cases  where  such  injunc- 
tion may  be  authorized  by  any  law  relating  to  proceedings 
in  bankruptcy.   Strangely,  this  statute,  though  much  re- 
lied upon  in  Sunter  v.  Atl.  Coast  Line  R.  R.  Co.,  was  not 
discussed  in  either  opinion  in  Ex  parte  Young.  Yet  it 
seems  to  offer  an  insuperable  bar.   Its  prohibition  ex- 
tends, of  course,  not  merely  to  writs  addressed  directly 
to  State  courts,  but  also  to  writs  to  enjoin  parties  from 
instituting  proceedings  in  State  courts.   It  is  limited, 
to  be  true,  by  the  doctrine  of  Dietzsch  v.  Huidekoper  - 
that  a  federal  court  may  enjoin  such  proceedings  where 
necessary  to  the  effective  exercise  of  its  ovm  jurisdic- 
tion.  Under  this  doctrine,  a  party  to  a  suit  in  a  fed- 
eral court  may  be  enjoined  from  brining  in  the  State  courts 
sxiits  involving  the  same  question  between  the  same  par- 
ties.  In  the  Gunter  ca£;e,  for  example,  the  State  having 


1.   State  decisions  contrary  to  Ex  parte  V        R.R.  Com. 
V.  r.  &  A.  H.R.  Co.  24  Fla.  417,  State  v.  «e.  R.R.  Co, 
145  IT.C.  495. 
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1)66X1  a  peirty  to  the  original  aidt,  in  Whloh  a  certain 
tax  was  held  unoonstitutionnl,  it  wti.-.  jivld  that  section 
720  did  not  har  an  ancillary  suit  to  enjoin  the  agents  of 
the  State  from  suing  in  the  name  of  the  State  for  the  -  . 
taxes. 

In  Ex  parte  Young,  Justice  Peokham  said:   "The 
question  that  arises  is  wliether  there  is  a  remedy  that  the 
parties  interested  may  resort  to,  b'-  going  into  a  federal 
court  of  equity,  in  a  case  involving  a  violation  of  the 
federal  Constitution,  and  obtaining  a  judicial  investiga- 
tion of  the  problem,  and,  pending  its  solution,  obtain 
freedom  from  suits,  civil  or  criminal,  by  a  temporary  in- 
junction, and,  if  the  question  be  finally  decided  favorably 
to  the  contention  of  the  company,  a  permanent  injunction 
restraining  all  such  actions  or  proceedings."   IIov?,  if  en- 
joining the  suits  in  such  a  case  could  be  thus  regarded  as 
incidental  to  the  action  against  the  officers,  there  would, 
of  course,  as  in  the  Gunter  case,  be  no  need  of  holding 
such  suits  to  be  equivalent  to  a  trespass.   But  it  is  ut- 
terly improper  to  regard  them  so  in  a  case  like  Ex  parte 
Young,  where  the  only  relation  of  the  officers  to  the  stat- 
ute was  as  law  officers  of  the  State  to  bring  formal  suits 
in  the  name  of  the  State.   There  was  no  right  of  action 
against  the  officers  to  test  the  constitutionality  of  the 
statute,  as  Incidental  to  which  suits  by  the  officers 
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with  the  same  object   :  M;  be  enjoined.   The  only  right  of 
action  against  the  officers  was  to  restrain  the  au 
equivalent  to  a  trespass;  and  the  only  bearing  of  the  ques- 
tion of  constitutionality  of  the  statute  was  with  r     jt 
to  whether  the  officers  had  lawful  authority  for  their 
otherwise  wrongful  acts.   The  prohibition  in  section  720 
is,  of  course,  purely  statutory;  and  whether  it  properly 
applied  or  not  does  not  affect  the  main  principle  of  the 
case . 

Anc'ther  ground  of  objection,  strongly  urged  by 
Justice  Harlan,  is  that  to  shut  out  a  State  from  appearing 
in  its  ovm  courts,  by  enjoining  all  its  officers,  is  con- 
trary to  our  federal  form  of  government.   Justice  Peclcham 
admitted:   "It  is  proper  to  add  that  the  right  to  enjoin 
an  individual,  even  though  a  State  official,  from  coranencing 
suits  under  circumstances  already  stated,  does  not  include 
the  power  to  restrain  a  coiirt  from  acting  in  any  case 
brought  before  it,  either  of  a  civil  or  criminal  nature, 
nor  does  it  include  power  to  prevent  any  investigation  or 
action  by  a  grand  Jury.   The  latter  body  is  part  of  the 
machinery  of  a  criminal  court,  and  an  injunction  against  a 
State  court  would  be  a  violation  of  the  whole  scheme  of 
our  government.   If  an  injunction  against  an  individual 
is  disobeyed,  and  he  comriences  proceedings  befor     rand 
Jury  or  in  a  court,  such  disobedience  is  personal  only,  and 
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the   court   or  Jury  con   proceed  without  incurring  any 
penalty  on  that  account."       Justice  Harlan  answered: 
"If  an   order  of  the  federal  court   forbidding  a  State 
court  or   its  grand  Jury  from  attempting  to  enforce  a 
State   enactment  would  be     a  violation  of  the  whole   sc: 
of  our  government,    it  is  difficult  to  see  why  an   order 
of  tixit  court,    forhidding  the   chief  law  officer  and  all 
the  district  attorneys  of  a  State  to  represent   it  in  the 
courts,    In  a  particular  case,    and  practically,    in  that  way, 
claeing  tlie  doors  of  the   State   courts  against  ti  e   State, 
would  not  also   he  inconsistent  with  the  whole   scheme  of 
our  goverjiment,   and,   therefore,   heyond  the  power  of  the 
court  to  make."     It  may  be  said,  hov/ever,    even  if  Justice 
Ear Ian' s  argument  be  fully  accepted,    that  limitations  grow- 
ing out  of  our  federal  form  of  government   seem   to  yield 
before  exigencies  sufficiently  strong.-^ 

From  the   feregoing  e35)Osition,   it  is  plain  tlAt 
Ex  parte  Young  was  a  very  difficult  case.     The  court   suc- 
ceeded in  agreeing,   however,   with  only  one  dissent:     and  the 
decision,    made  upon  the  fullest  consideration,   may  doubt- 
less be  accepted  as  final.      Its  immediate  effect  upon  rate 
regulation  will  probably  be  good;    it  will  check  the  ten- 
dency back   to  the  unsatisfactory  method  of  renilation  di- 
rectly by  the  legislature,    in   crder   to   avoid,   under  the 


1.     For  example,    3.    C.   v.   U.    S.    199  U.   S.   437. 
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principle  of  Fltts  v.  I.^criiee ,  ihkj   uunLrui  ux  uio  _eaeral 
oourts.    In  its  full  soope,  the  decision  is  startling. 
Whether  a  new  departure  in  principle  or  not,  the  case 
certainly  narks  a  radical  expansion  in  the  practical  con- 
trol of  the  federal  courts  over  State  activities.   It 
enables  a  federal  court  to  enjoin  criminal  prosecutions 
under  any  State  law  alleged  to  he  uncor.  '  '  i  tional,  pr'^- 
vided  only  equitable  grounds  exist.   It  has  already  led  to 
a  strong  movement  to  regulate  strictly  the  exercise  of 
this  power  by  the  federal  courts. ^ 


1.  Another  State  plan  of  confining  the  determination  of 
the  legality  of  rates,  in  the  first  instance,  to  the 
State  courts,  by  making  the  fixing  of  the  rates  a 
judicial  act,  was  frustrated  in  Frentis  v.  Atl.  C.L, 
R.R.  Co.  211  U.  S.  21o. 

2.  Congressional  Record  SOtii  Congress,  1st  session,  p.  133. 
President's  message,  Deo.  3,  1907.  iieeting  of  atto. 
general  of  States,  Sept.  and  October  1907. 


CHAPTER   VII. 

FEDERAL   i^UESTIOIi   -  V/HEi^'   IMOLVED 
IK  SUITS  AGAIKSI   STATE  OFFICERS. 

A  right   of  action  against  public  officers  exists, 
as  appears  frora  the  foregoing  chapters,    vSienever  they 
threaten  acts   tint  violate  rights  in  rem.     These  acts, 
otherwise  tmlawful,   are  lawful  if  done  under  valid  author- 
ity of  the  State.       Whenever  the  validity  of  the  author- 
ity  set  up  depends  upon  the  Constitution  of  the   United 
States,   a  federal  question  is  involved. 

Ii*  Ex  parte  Yoiing,  Attorney  General,   now  Governor 
Hadley  of  Missouri,    of  counsel  for  petitioner,    stated  the 
following  dilenma:      "If  the  act     sought   to  "be  enjoined  is 
not    the   State's   act,    the  Fourteenth  Amendment  is  not   invol- 
ved.     If  the   act  sou^t   to  be   enjoined  is   the   State's  act, 
then  the  Eleventh  Ainend::ieaT:  xnterpoae:;   to  dea^-   j or isdiction."^ 
ilow,    in  the   first  place,    it   is  not  necessary,    to  avoid  con- 
flict with  the  Eleventh  Amendment,    to  regard  the  act  of  the 
officer  as  not  the   act   of  the  State.      If  the  act   is  wrong- 


1.      Quoted  from  an  article  by  Hadley:    "The  Eleventh  Amend- 
ment":   66  Gent.   Law  Jour.    71,    75. 
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ful,  an  action  lies  against  tlie  officer,  whetlier  his  aot 
is  the  act  of  the  State  or  not.  Moreover,  it  ia  not  nec- 
essary, to  involve  the  Foartonnth  Amendmont,  that  the  act 
of  the  officer  under  an  njac-riatitutional  statute  bo  o- 
garded  as  the  act  of  the  State.    It  ia  true  the  pro- 
hihitions  of  the  Fourteenth  Amendment  apply  only  to  State 
action.  Sut,  whether  the  acts  of  the  officer  bo  reaprded 
as  the  acts  of  the  State  or  not,  the  Fourteenth  Amend- 
ment is  involved  whenever  the  State  authority  aet  up  is 
alleged  to  be  in  violation  of  the  Amendment.   If  the  act 
be  regarded  as  not  the  act  of  the  State  if  unoon&titutional, 
then  the  question  is  vfliether  it  is  prevented  fro...  being 
the  act  of  the  State  by  the  Fourteenth  Amendment. 

To  involve  a  question  under  the  Fourteenth  Amend- 
ment, then,  there  must  be  a  State  authUDity  set  up,  alleged 
to  be  in  violation  of  the  Amendment.  What  constitutes  a 
State  authority  in  this  sense?  One  view  might  be  tMt 
State  authority  is  involved  whenever  action  is  taken  by 
virtue  of  official  position  imder  the  State.  On  the  other 
hand,  it  might  be  held  that  State  authority  is  in  question 
only  Tihen   the  action  has  valid  authorization  so  far  as 
State  law  is  concerned.   The  latter  view  is  not  followed 
tliroughout,  at  any  rate.  For  action  of  officers  under  a 
State  statute  v/ill  always  be  tested  under  the  Fourteenth 
Amendment,  even  if  the  statute  is  alleged  to  violate  also 
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the  State  constitution.   in  other  words,  although  pro- 
hibited by  higher  State  authority,  the  statute  is  suf- 
ficiently State  authority  to  invoice  the  teat  of  the 
Fourteenth  Amendment. 

This  leads  to  a  consideration  of  Barney  v.  City 
of  Hew  York  193  U.  S.  430.  In   that  case,  there  was  no  di- 
verse citizenship,  so  that  jurisdiction  depended  entirely 
upon  the  existence  of  a  federal  question.   A  bill  was 
brought  in  the  United  States  Circuit  Court  to  enjoin  the 
City  of  Hew  York,  the  board  of  rapid  transit  commissioners, 
and  certain  contractors  from  proceeding  with  the  construc- 
tion of  a  tunnel  under  Park  Avenue,  adjacent  to  the  prem- 
ises of  plaintiff,  "iintil  the  easements  appurtenant  there- 
to shall  have  been  acquired  according  to  law  and  due  com- 
pensation made  therefor;"  it  being  alleged  that  the  tunnel 
was  being  constructed  nearer  his  premises  than  provided 
in  the  pleua  adopted  in  compliance  with  the  requirements 
of  the  State  law  in  case  of  such  a  construction.  That  is, 
the  threatened  act  was  alleged  to  be  illegal  under  the 
State  law,  and  at  the  same  time  to  "deprive  of  property 
without  due  process  of  law",  by  taking  easements  without 
compensation.-'-   The  court  upon  its  own  motion  disraissed 
the  bill  for  want  of  jurisdiction.   The  Su. ■     Court  af- 


1.   The  Eleventh  Amendment  applies,  of  course,  to  the  action 
of  local  governments,  as  v/ell  as  of  other  State  agencies. 


-147- 


firmed  the  decision,  on  the  ground  tiBt  the  a^t,  coing 
illegal  under  State  law,  was  not  State  action,  so  that 
the  Fourteenth  Amendment  did  not  api'ly. 

The   opinion   of  the  court,    tjy   Chief  Justice  Fullor, 
is   far  from  convincing.      The   case  mainly  relied  upon  was 
Virginia  v.   Hives   100  U.    S.    313,    in  WhicL  ienled  the 

right  to  remove   a  criminal  action   to  f-  ■'    "oderal  c  ourt, 
under  a  statute  providing  for  such  removal  in  case  of  "de- 
nial or  inability  to  enforce  in  the  judicial   tribunals  of 
a  State,   rights  secured  to  a  defendant  "by  any  law  pro- 
viding  for  the   equal  civil  rights  of  all  persons   citizens 
of  the  United  States";  upon  the  allegation  tlat  the  officer 
charged  with  the  selection  of  jurors  would  discriminate 
against  negDoes  in  the   selection.     Now,   the  officer  had 
no  authority  under  the  State  law  to  make   such  a  discrimin- 
ation;  and  the  Supreme  Court   simply  held     tha thunder  these 
circumstances,   there  was  not  sufficient  ground  tc   presiune 
that  the  petitioner  could  not  enforce  his  rights  in  the 
judicial  tribunals  of  the  State  -  that  to  raise  such  a 
presumption,  thare  must  be  a  State  statiite,   which,    if  en- 
forced, would  violate  such  rights.     The   court  expressly 
said  that  the  Act  of  Congress  was  not  as  broad  as  the  Four- 
teenth Amendment.     A  like   discrimination,   under  the    same 
State   lav7,  was  held,    in  Ex  parte  Virginia  100  U.   S.   339, 
to  be  sufficiently  State  action  to  be  punishable  ujider  the 
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power  to  enforce  fli-^  Fourteenth  Amendment.   Juetico 
Strong  said:  "Whoevar,  by  virtue  of  public  position  under 
a  State  government,  deprives  euiother  of  property,  life, 
or  liberty,  without  due  process  of  lav? ,  or  denies  or  takes 
away  the  equal  protection  of  the  lawj,  violates  the  con- 
stitutional inhibition;  and  as  he  acts  in  the  name  and  for 
the  State,  and  is  clothed  with  the  State's  power,  his  act 
is  that  of  the  State."    The  other  cases  cited  by  Chief 
Justice  Fuller  for  the  "principle  that  it  is  for  the  State 
courts  to  remedy  acts  of  State  officers  done  without  the 
authority  of  or  contrary  to  State  law"  -  Llissouri  v.  Dockery 
191  U.  S.  165,  and  Civil  Rights  cases  109  U.  S.  3  -  fur- 
nish no  better  support.  The  Civil  Rights  cases  are  not  in 
point  at  all;  no  action  of  State  officers  was  involved. 
And  Missouri  v.  Dockery  was  decided  expressly  on  the  ground 
t}at  the  acts  in  question  were  within  State  competence  with- 
out violation  of  any  federal  limitation;  so  that  whether 
they  were  authorized  by  State  law  or  not  raised  no  federal 
question. 


1.  Chief  Justice  Fuller's  exi'lanation  of  Sx  parte  Virginia 
as  "a  cane  in  which  wlBt  was  regarded  as  the  final  judg- 
ment of  a  State  court  was  under  consideration",  is  most 
astonishing;  for  it  was  expressly  held  in  that  case  that 
it  was  not  an  attempt  to  punish  State  judicial  action. 

2.  The  aot  of  an  officer  in  the  exercise  of  his  authority 
under  a  statute  is,  of  course,  just  as  much  the  aot  of 
the  State  as  if  specifically  directed  by  statute;  for 
instance,  the  fixing  of  rates  by  a  commission,  as  in 
Reagan  v.  Farmers  L.  &  T.  Co.   Sep  nlso  Feirgo  v.  Hart 
193  U.  3.  490;  Gen.  Oil  Co.  v.  Crain  209  U.  3.  211.  The 
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The  decision  in  Barney  v.  New  York  may  be  sus- 
tained only  upon  the  view  that,  where  a  higher  State  au- 
thority prohibits,  no  State  authority  exists  to  be  tostod 
under  the  Fourteenth  Amendment.  But  this  is  certainly 
contrary  to  the  practice  of  testing  a  State  statute  under 
the  Fourteenth  Amendment,  although  the  statute  is  also  in 
violation  of  the  State  constitution.  And  it  seems  more 
reasonable  to  hold  that,  vyfaenever  action  is  taken  "by  virtue 
of  public  position  under  a  State  government",  it  is  suffi- 
cient to  raise  the  question  whether  such  action  is  pro- 
hibited by  the  Fourteenth  Amendment,  although  it  may  also 
be  contrary  to  State  law. 

The  case  of  General  Oil  Co.  v.  Grain  S09  U.  3. 
211  may  best  be  considered  here.  A  bill  was  brought  in  a 
Tennessee  court  to  enjoin  the  State  oil  inspector  from  col- 
lecting inspection  fees  on  oil  brought  to  Memphis  from  Ohio, 
already  sold  for  shipment  into  other  States,  but  car-loads 
put  into  tanks  in  Memphis  for  subdivision  for  distribution; 
it  being  alleged  tliat  the  oil  was  exempt  from  State  control 
as  in  interstate  commerce.   The  State  court  dismissed  the 
bill  for  lack  of  jurisdiction,  upon  a  construction  of  a 
State  law  of  1873,  prohibiting  suits  against  the  State  "or 


opinion  in  la.  v.  Texas  17G  U.S.  1  seems  contrary. 
In  Arbuckle  v.  Blackburn  191  U.  3.  405,  no  federal 
question  was  involved,  because  the  act  of  the  officer 
was  simply  a  finding  of  fact  under  a  State  law  admitted 
to  be  vedid. 
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any  offioer  acting  by  the  authority  of  the   State,   with  a 
view  to  reach   the  State,    its  treasury,    funds,    or  property". 
In  a  previous  case,   the  Statft  court  of  Tennessee  had  sus- 
tained a  suit  against  officers   of  the   State   acting  under  a 
statute  alleged  to  he  unconstitutional,    on  the  ground  that, 
when  acting  under  an  unconstitutional   statute,    officers  are 
not   acting  for  the   State.        In  the  present    case,    however, 
the   inspection  law  was  not  alleged  to  he  void  on  its  face, 
but   only  on  the  ground  that   the  oil  upon  which  defendant 
was  about  to  impose  inspection  fees  was  in  law  affected  with 
interstate   commerce.        To  enter  into  the  inquiry  involved 
in  this  contention,   the  court  said,    it  would  be  necessary 
first  to  determine  whether  the  oil  ±n  the  tanks  was  in  fact 
and  in  law  a  part  of  interstate  commerce;   and  that  the  court 
had  no   jurisdiction  to  do,   by  reason  of  the   law  of  1873. 

Uow,   the  State  court  wax  clearly  wrong;    for  there 
was  nothing  more  to  prevent' an  inquiry  whether  the  comf-eroe 
clause  applied  to  the  oil  in  question  upon  action  of  a 
State   officer  under  a  State   statxrte,   than  upon  a   statute 
itself.      But    the  question  was,    upon  writ   of  error  to  the 
Supreme  Court,    vfiiether  any   federal  question  was   involved, 
the  ruling  of  the   State  court  having  been  entirely  upon  the 
ground   of  lack   of  jurisdiction  under  the   State   law.      The 
court  held  there  was,   because  the   State  court  had  "refused 
to  consider  that  vrtiich  might  bring  the   oil  under  the  pro- 
tection of  the  Constitution  of  the  United  States."     "It 
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belng,  then,    the  right  of  a  party  to  "bo  protooto.l  aj  i-.at 
a  law  which  violates  a   constitutional  right,   whether  by 
its  terms   or  the  manner  of  its  enforcement,    it  ia  manifeet 
that  a   decision  which  denies  suoh  protoction  gives  effect 
to  the  law,    and   the   decision  is  reviewable  by  this  court. 
H.   R.   Co.   V.   Alsbrook  146  U.    S.    279."     This   Is   no  argu- 
ment at  all;    for,   manifestly,   any   dismissal  for   lack  of 
jurisdiction  of  a   suit   for  violation  of  a  constitutional 
right  by  a  State  statute   -  even  if  the   suit  were  directly 
against  the   State   -  would  give  effect   to  the  statute. 
R.  R.   Co.v.  Alsbrook  is  not  in  point:   in  that   case  the 
State  court  ruled  upon  the   federal  question.      Justice 
Mciienna  reviewed  the   cases  in  which  it   had  been  held  that 
a  decision  by  the  State  court  upon  its  own  jurisdiction  is 
final,   and  then  airily  dismissed  them  with  the  remark  that 
"in  none  of  these   cases  was  the  same   question  presented 
as  here",   without   any  real  attempt  to  distinguish  then. 
The  only  proper  ground  for  the   decision  would  seem  to  be 
that   a  remedy  of  right   e:visted  against  the   officer   for  vio- 
lation of  a  constitutional  right,  and  that  a  State   statute 
or   decision  denying  this  remedy,    even  upon  ground  of 

lack   of  jurisdiction,    was   itself  unco nstitt' tlonal. 


1.        The   ruling  of  the   State   court  was  af  firmed  on  the 
ground  that   the   inspection  tax  in  question  was  not 
ujiconstitutional.        Justice  Harlan  concm-red   in  the 
judgment   on  the  ground  tlat  the  decision   of  the   Ctate 
court  as   to   its  own  jurisdiction  was  final.      Justice 
Holmes  concurred  specially. 


CHAPTER  VIII. 

TIIE  HEIATION  OF   TIIE  STATS 
TO  SUITS  AGAI1J3T   ITS   OFFICERS. 

In  suits  against  public  officers  diroctly  affecting 
the  state   -   for   instance,   v^ere   the  defense   in  an  actlor.   of 
ejectment   against   officers  depends  upon  title   of  the   state   -, 
the   state  may,  without  becoming  a  party,   by  formal  sugges- 
tion by  its  law  officer  bring  its  rights  before  the  court. ^ 

This   special  privilege  extends  even  to  partici lotion  in  ar- 

2 
gument.  ViTiether,    in  such  a  case,    in  which  the  state  has 

not  submitted  itself  to  the  jurisdiction  of  the  court,    it 

may  prosecute   in  its   own  nan^e   a  writ    of  error  fron  a  ruling, 

3 
has  not  been  sq.uarely  decided  by   the  Supreirie  Court,  al- 

though the  opinion  in  South  Carolina  v.  Wesley  inclined 
strongly  against  the  right. 

The  basic  problem  remains  to  be   considered:    is  a 


1.  U.S.   V.   Lee   106  U.S.    196;      Stanley  v.   Schwalby  162  U.a. 
255;    Belknap  v.    Sohild  161  U.S.    10. 

2.  Fla.   V.   3a.    17  How.   478. 

3.  it  was  not  necessary  to  decide  tlie  point   in  U.S.   v  Lee, 
because   the   same  questions  were  raised   in  tlie  bill  of 
exceptions   of  the   individual  defendants.     And  in  S.C.   v, 
Wesley  155  U.S.    543,    the   exceptions  below  }iad  not  been 
properly  taken  nor  brought  up. 
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snlt  against  putlic  officers   ever  a  Buit  against   the 
state?^ 

In  Ostorn  v.   Bank,    Chief  Justice  Marbhall  aaid: 
"It  may,  we  thlnlc,  "be  laid  dovm  ae  a  rule  which  admits  of 
no   exception,   that   in  all  cases  where   jurisdiction  depends 
on  the  party,   it  is  the  party  named    in  the  record.      Con- 
sequently the  Eleventh  Amendment,  which  restrains  the   jur- 
isdiction granted  hy  the  Constitution  over  suits  against 
States  is,    of  necessity,    limited   to  those  suits  in  which 
a  State   is  a  party  on  the  record.      #       #     The  State   not 
being  a  party  on  the   record,    and  the  court  having  juris- 
diction over  those  who  are  parties  on  the  record,   the  true 
question  is,   not   ono  of  jurisdiction,   hut  whether,    in  the 
exercise   of  its  jurisdiction,  the  court  ought  to  make  a 
decree  against  the  defendants   -  whether  they  ere  to  be 
coTxSidered  as  haviijg  a  real   interest,    or  as  being  only 
nominal  parties."  ds  was  held  settled  doctrine  as  late 

as  Davis  v.  Gray.^ 


1.      Justice  Harlan,    dissenting,    in  Sx  parte  Ayers,    stood 
squarely  upon  it 

Justice  rJatthe  i  that   the    language   of  Chief  Jus- 

tice riarshall   "conveys  tlie  intimation  that,   where  the 
defendants,   who  are   sued  as   officers   of  the   State,    have 
not   a  real,   but  merely  a  nominal  interest  in  the   con- 
troversy,   the   State   appearing  to  be   the  real  defendant, 
and  therefore   an  indispensable  party,    if  ti^e   jurisdic- 
tion does  not   fail   for  want   of  power  over  the  parties, 
it   does  fail,    as  to   the  nominal  defendants,    for  '.7ant 
of  a  suitable   subject-matter".        But  Chief  Justice 
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Even  in  Davis  v.   Gray,   hovvever,    two  Juatioee, 
dissenting:,   held,  the  suit   against   the   of.rioery  to  be   in 
effect  against   the  State.        In  Carr  v.    Lfaitod  States     98 
U.    S^  433,    Justice  Bradley  showed  strongly  his  opinion 
that  suits  against  public  officers,    like   that   in  United 
States  v.   Lee,    are  suits  against   the  United  States.   And 
in  United  States  v.   Lee, the   four   dissenting  Justices  held 
the  suit   to  be   in  effect  against   the  United  States.      In 
Louisiana  y.   Jumel,    the  suit  against  officers  was  held  to 
be  against   the  State.      In  Cunningham  v.   LI.   &  B.  R.R.   Co., 
the  suit  was  dismissed  because  the  State  was  an  indispensa- 
ble party.      So  that,  by  Poindexter  v.   Greenhow  114  U.S. 
270,   the   court  was  in  a  position  to  say  as  a  matter  of 
course:      "It   is  also   true  that  the  question  whether  a  suit 
is  within  liie  prohibition  of  the  Eleventh  Amendment  is  not 
always  determined  by  reference   to   the  nominal  parties  on 
the  record'.'      Since   then,    it  has  been  the  settled  doctrine 
of  the  court   that  the   c[uestion  vshether  a   suit   is  withJ.n  the 


Marshall  expressly  said  that   "the  question  is  not    one 
of  jurisdiction". 

Justice  Iilatthe7/s  sought   to   support  }:is   interpretation 
by  the   opinion  of  Chief  Justice  Ivlarshall  in  Ga.    v.   :.:ad- 
razo   1  Pet.    110.     But   in  that  case  the  Chief  Justice 
merely   considered   that  the  suit  against  the  Governor  as 
Governor  might   suffice  as  a    suit  against   the   State;   as 
it  seems  to   have  been   intended,    on  the   theory   that  the 
Eleventh  Amendment   does  not   apply  to   suits   in  admiralty. 
Since  the  suit  was  broiight  in  this  aspect,    it  could 
hardly  be  regarded  as  against  the  Governor  personally. 
If  it   could,   however,    tlie  reason   for  dismissal   ■'■ 
stated  by  Jhief  Justice  loaraliall   to  be  that  no   cu__ 

made  out   against  him. 
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prohibition  of  the  Eleventh  Amendment  is  not  alwayo  deter- 
mined "by  reference  to  the  nominal  partieo  on  the  reoord, 
as  the  coxixt  will  look  behind  and  through  the  nominal 
parties  on  the  record  to  ascertain  who  are  the  real  peir- 
ties  to  the  suit."^ 

Two  cases  ma"''^"  '  impelled  the  court  to  this  doc- 
trine that  the  court  will  look  behind  the  parties  to  the 
record  -  Cunningham  v.  LI.  &  B.  H.R.  Co.  109  U.  S.  446,  and 
Hew  Hampshire  v.  Louisiana  108  U.  S.  76.   Cunningham  v, 
R.  R.  Co.  was  a  suit  to  foreclose  a  mortgage  upon  a  railroad 
to  which  the  State  held  the  legal  title  under  a  dee  a  of 
trust.   It  was  held  that  the  State  was  an  indispensable 
party  to  the  suit,  and  that,  therefore,  the  suit  could  not 
be  maintained.     Indispensable  parties  are  "persons  who 
not  only  have  an  interest  in  the  controversy,  but  an  in- 
terest of  such  a  nature  that  a  final  decree  cannot  be  made 
without  affecting  that  interest  or  leaving  the  contro- 
versy in  sxioh  a  condition  tl:at  its  final  disposition  may 
be  wholly  inconsistent  with  equity  and  good  conscience. "^ 
In  other  words,  a  court  will  not  exercise  jurisdiction  in  a 
case  where  it  cannot  do  substantial  justice  without  the 
presence  of  other  parties  -  that  is,  where  any  judgment  it 
might  render  between  the  parties  to  the  record  would  be 


1.  Justice  Lamar,  in  lennoyer  v.  McConnaughy , 

2.  See  Part  I,  p.  47. 
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•  subject  in  suoh  manner   to  the  rights  of  persons  not  jar- 
ties  that  the   judgment  would  not  be   ooniplete.      The  relation 
of  indispensable  party  can   exist,   then,    only  wliere  the  par- 
ty to  the   reoord  and  the   indispensable  party  both  have  an 
interest  in  the  same  subject-matter  of  the  suit,    so  related 
that   one   cannot  be  disposed  of  properly  without  tlie  other. 
Now,   manifestly,    tliere  is  no    such  relation  between  tiie 
state   and  its  officers.      They  have  no  personal  interest  in 
the   sui)ject-matter  of  suits  against  them  as  officers;    the 
suits  are  never  based  on  any   such  interest.        Hence  the 
doctrine   of  indispensable  party  has  no  place. 

In  ITew  Hampshire  v.   Louisleuia,    suit  was  brought  by 
the   State   of  Hew  Hampshire  on  bonds  of  Louisiana  assigned 
to   it  for  collection  by   its  citizens,   who  retained  the 
beneficial  interest.      The  court  held  that  the   real  parties 
to   the  suit  were   the  citizens  of  New  Hampshire,    and  there- 
fore dismissed  the   suit   as  against  a  State  by  citizens  of 
another  State.        This  is  the   case  always  mainly  relied  upon 
for  the  doctrine  that   the   court  will  look  behind  the  nom- 
inal parties  to   the  reel  parties  in  interest.      The  point   in- 
volved was,    hov/ever,    entirely  different    from  that   in  a 
suit  against  public  officers.        In  New  Hampshire  v.    Louisi- 
ana,  the  State  represented    its  citizens,    so   that  they  might 
be   said  to  be  not   only  the  real  parties   in  interest,   but 
the  real  parties   to  t?.e   suit.        In  a  suit  against  public 
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officers,    on  the  other  iiand,    tiiere  iu  no  pretence  that 
the  officors  represent   the   state   in   tlie   suit;    ao  that   it 
cannot  he   said  that    ,  ,  is  a  real  party   to    the   ouit. 

The   doctrine   of  nominal  party  and  real  party,    therefore, 
likewise  has  no  place. 

What  may  he   true   is  that  the  only  real  ground  of 
action  in  the   case   is  against   the   state.        But  the  fact 
that  there  is  no  real  groxind  of  action  against  the  officers, 
and  that  there  is  a  real  ground  of  action  against   the  state, 
does  not  make  a  suit  ageinst   the  officers  a  suit  against 
the   state.      Chief  Justice  luarshall  was  clearly  right   in 
holding  that  the  (juestion  is  not  whether  tlie  suit  is  against 
the   state,   but  islhether  there   is  a  real  ground  of  action  a- 
gainst  the  officers.  This   is  conclusively  proved  by  com- 

paring the  two  cases  of  United  States  v.    Lee  and  Chandler 
V.   Dix.        The  interest  of  the   state  in  the  subject-matter 
of  the  suit  was  precisely  similar  in  the  tv/o  cases;    the 
judgment   agairist  the   officers  in  neither  case,    of  course, 
would  bind  the   state:     yet   in  the   one   case   the  suit  was 
upheld,   because  there  was  a   real  ground   of  action  against 
the  officers  themselves,   and  in  the  other  dismissed,  be- 
cause there  was  no  sucii  ground  of  action.     It  nay  have  been 
observed  that,    throughout  this  paper,    the   qaestion  of 
whether  suits  against  public  off i  '.j  I-  j  maintained 

has  been  determined,   not  upon  the  interest  of  the   state, 
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but  upon  whether   ti:ere  was  a  r    ■  "  of  aotion  against 

the  officers. 

A3  a  iTiatter  of  faot,    although  the  doctrine  that 
the  court  will  look  behind  the   record   to    determine  whether 
the    state  Is  the  real  party  has  been  constantly  announced, 
tlie   cases  rather  harmonize  with  the  other  view.      Generally, 
of  course,    it  makes  no  practical   difference  v/hether  the 
decision  is  put  upon  the   ground  that   the   suit  is  against 
the   state,    or  that  there  is  no  ground   of  action   against 
tlie  officers.        But  sometimes  it  is  material   whether  the 
question   is   one   of  jui'isdiction   or  not.        If  the    question 
is  whether  the  suit   is  against  the   state,   then,  clearly, 
it  is   one   of  jurisdiction.        In  this   view,    if  the   case 
upon  the  record  may  be  a   suit  agair.st  the  state,    then  it 
is  the  duty  of  the  court,   even  upon  its  own  motion,   to 
inquire  into  the  question   of  jurisdiction.  Yet   the   court 

certainly  has  not  taken  this  attitude.      In  Smyth  v.   Ames, 
Justice  Harlan,  delavering  the   opinion  of  the  court,    said 
of  the  objection  that  the  suit  was  against  the  State:      "This 
point   is,   perhaps,    covered  by  the  genoral   assignments  of 
error,  but  it  was  not  diaoussed  a  r  by  the  represen- 

tatives  of  the   State  board.        It  would,   therefore,  be  suf- 


1.      Postal   Tel.    Co.   v.   Ala.    155  U.    3,   462;   Llinn.    v.   liltch- 
cock  185  U.S.    373, 

The  only  case  in  which  this  has  been  done,    so  far  as   I 
kno;7,   in  a  suit  against  public  officers,    is  lowry  v. 
Thompson  25  S.C.    415. 
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fio"!.9nt  to  say  that  these  are  cascu    ..    .,  .Ich,    so    far  as 
thf  plaintiffs  are   cotxierned,    tlie   oiroult  oourt  has   jur- 
isdiction",   on  the  grounds  both  of  diverse   citizenship 
and  of  a  federal  question.     And  in  Illinois  Central  H.H, 
Co.  V.  Ada-ns  160  U.    S.   28,   it  was   squarely  held  that   the 
question  was  not  one   of  jurisdiction,  and  that  it  was 
error  in  the  court   below  to    decide   it     ^         i  motion  to   dis- 
diss   for  want  o±    Jurisdiction.-^ 

On  the   other  hand,   are   the   cases  in  which  a  peti- 
tion  for  liaheas  corpus  has  teen  entertained,   upon  a  sentence 

for  contempt  for  %'-iolation  of  an  injunction  against  puhlic 
officers  -  Ex  peirte  Ayers  and  Ex  parte  Young.      In  Ex  parte 
Ayers,    the  petitioner  was  released  on  the  ground  that   the 
court  below  had  no   jurisdiction,  because  the  suit  was  against 
the   State.     And  Justice  Harlan   dissented  on  the   ground  that 
the  question  of  jurisdiction  was   the   only  one   involved,    and 
that  was  determined  by  the  parties  to  the  record.     Hone   of 
the  otlier  questions   involved  in  the  main  suit,   he  said, 
was  to   be  considered  now  -  not   oven  "whether  an  officer 
ought  to   be   enjoined  from  merely  brining  a   suit   in  behalf 
of  the  public,    the  S'  it   itself  not  necessarily,    or  bo'nre 

1.      Getting  v.   Godard  183  U.S.   79  and  Pro  at  v.    Gtarr  188 
U.   S.    537  bear   out   the    sarae  view. 

In  Uinn.   v.   Hitchoock,    in  a  suit   by  a  State  a  t 

the   Secretary  of  the   Interior,    the  court   did  .    ^      .'3 
into    the  question  of  jurisdiction  upon  its   own  notion. 
3ut  there  it  was  held  that  the  suit  was  a  form  of  ac- 
tion against   itself  provided  by   tlie   United  States;   and 
it  was  necessary   to    inquire  v/hether   the  court  had  jur- 
isdiction of  such   a  case. 
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Judgment  therein,    in  volving  an  invasion  of  the    laroi^erty 
rights   of  the   defendant  therein".      But  the  courts  have 
not   gererally  limited  the  inquiry  in  such   cases   to    the 
question  of  jurisdiction  in  its  strict   sense.     And  where 
the  objection  to    the  suit  bslow  is   not  upon  the  mf^its 
of  tie  groujid  of  action  made  out,   but  that  no  real  t;round 
of  action  is  made  out  against   the  officers,    it  would  seen 
sufficient  to    Justify  a  release,    althoug}.  not  strictly  a 
question  of  jurisdiction.        In  Ex  parte  Young,   although  the 
question  '^as  stated  to  "be  whether  the  suit  I  as  in 

violation  of  the  Eleventh  Amendment,   the  actual  standpoint 
of  discussion  through  the  whole  opinion  was  whether  there 
was  a  real  ground  of  action  against   the  attorney  general. 
The   inquiry  was  even  made,   as  vital  to  the  case,    whether 
the  attorney  general  had  any  actual  duties  in  the  en -^or ce- 
ment of  the  statute.        Surely  this  was  not  a  question  of 
jurisdiction,  and  could  not  affect   the  question  whether   the 
suit  was  against   the  State. 

llo   court   of  justice,    certainly,  wi^l  suffer  an  at- 
tempt to   enforce   a  right   of  action  against  one  person  in 
a  suit  against  another.      For  instance,    in  a  suit   for   the 
destruction  of  property  used  in  infringeaent  of  a  patent, 
if  it  appeared  that  the  party  sued  had  no  interest,   hut 
that   the  property  belonged  to  another,    the   court  certainly 
would  not   proceed,    even  though,  the  pariy  augd  made   no   ob- 
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jeotion,   beoauae  it  would  bo  contrary  to  the  first  prin- 
ciples  of  justice.  Whether  this  be  regarded  iUes- 
tion  of  jurisdiction,   however,    io,    after  all,    oomparative- 
ly  uniraporta ■^^;   "•^-r-;.      "".'it   is  essential   is   that   suite 
against   publio  officer  a  be  considered  from  the  right  point 
of  view.     TThatever  error  appears  in  the   oanos  has  resulted 
from  taking  the   interest   of  the   state  as  a  criterion.*^     The 
proper  inquiry  in  every  case  should  be, not  what  is  the  inter- 
est  of  the  state,   but  whether  there   is  a  real  ground  of  ac- 
tion against  the  officers."^ 


1.  This,   as  I  understand  it,   is  different    fron  the   doctrine 
of  indispensable  party.      That   doctrine  applies,    not  where 
an   attoTEpt   is  made  to   determine  the  rights  of  persons 
not  parties,   but  wliere  no   satisfactory  or  effective 
judgment  can  be  rendered  between   the  parties,    if  those 
rights  remain  undetermined. 

2.  As   in  Louisiana  v.    Jiunel   (See  above,    p.   93);   and   espec- 
ially in  Belknap  v.    Schild   (See  above,   p.   55). 

3.  Where  a  real  ground  of  action  exists,    a   suit  against 
pxi)  lie  officers  as  such  is  never   of  such   a  nature  that 
an  effective  remedy  cannot  be  given  between  tVie  parties 
to  the  record  without  other  parties. 
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